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More on Global Warming 

In his article,“Global Warming: An 
Introduction to the State of the Sci- 
ence and a Survey of Some Legal Re- 
sponses” (October), Dominick 
Graziano makes the now-common 
mistake of blind faith in the thin sci- 
ence (principally assumptions and 
computer modeling) upon which the 
prevailing environmentalist view of 
“global warming” is based. In fact, 
there is anything but consensus 
among climate experts, and the 
claims of environmentalists are of- 
ten easily refuted when actual evi- 
dence is brought to bear. To take but 
a few: 

e Environmentalists assert that 
their climate science is reliable. Yet 
as recently as 30 years ago (a mere 
blip on the timeline of history), the 
same scientific community was writ- 
ing of the “ominous signs” of global 
cooling. Indeed, in 1974, the National 
Science Board concluded that the tem- 
perature decline in recent decades sig- 
naled “the next glacial age.” 

e Environmentalists argue that 
human production of carbon dioxide 
is inextricably linked to warming 
temperatures. But notwithstanding 
the fact that some 80 percent of the 
human-produced carbon dioxide in 
the atmosphere has been added since 
1940, average temperatures are 
lower today than they were in the 
1930s. Moreover, most studies of tem- 


perature history have found 50-year 
periods prior to the 20th century that 
were warmer than any 50-year pe- 
riod during the 20th century. 

We're told that global warming 
will lead to the melting of the polar 
ice caps and flooding of coastal ar- 
eas. In fact, recent studies show that 
the Antarctic has been cooling since 
1966 and the ice sheet has been 
thickening, and the Arctic was 
warmer in 1935 than it is today. 

e Advocates of the hopelessly 
flawed Kyoto Protocol argue that the 
Bush administration’s rejection of 
Kyoto was arrogant and myopic. But 
even if one assumes that there is a 
link between carbon gases and glo- 
bal temperatures, full implementa- 
tion of Kyoto would have an incon- 
sequential net impact on 
temperatures, a fact conceded even 
by some of its advocates. The impact 
on industrialized economies, how- 
ever, would be enormous and would 
weigh most heavily on low income 
groups. 

Continued investigation of climate 
trends is certainly a worthy en- 
deavor. But before we promote novel 
causes of action or embark on a quest 
to control something as vast and in- 
herently variable as global climate, 
shouldn’t we at least make an hon- 
est appraisal of what we actually 
know? 

STEPHEN Lowe, Atlanta 
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Diversity — Continuing Challenges 


hen former U.S. 11th 

Circuit Court of Ap- 

peals Chief Judge 

Joseph Hatchett 
first came to Florida in 1959, there 
were fewer than two dozen black law- 
yers forced to practice law in segre- 
gated courtrooms. 

When former Florida Supreme 
Court Justice Leander Shaw took the 
bar exam in 1960 at a Miami hotel, he 
was not allowed to eat lunch with the 
other white students. 

We've heard these historical anec- 
dotes before, and we shake our heads 
at Florida’s shameful past mired in the 
Deep South. But our laws and societal 
attitudes have corrected those past in- 
justices. We've fixed the problem in the 
legal profession. Time to move on, 
right? 

No. It’s almost 2006, and we’re not 
there yet. 

Not when you consider that the best 
statistics gathered by your (see, I am 
using “your” again) Florida Bar show 
that our profession, right now, is still 
86 percent white and 69 percent male. 
Only 4 percent of Florida’s lawyers are 
African American, and 8 percent are 
Hispanic. 

Yet we represent clients in a state 
that is so much more diverse, with 65.4 
percent whites, 14.6 percent African 
Americans, 16.8 percent Hispanics, 
and nearly half-and-half male and fe- 
male (with 51.2 percent males). 

We have to do better to nurture a 
legal profession that reflects the com- 
munities we serve. The bottom line is 
that it is simply the right thing to do 
as members of a profession that val- 
ues equal justice under law. If you need 
a reason beyond that, it’s the right 
thing to do for your bottom line. 

Diversity directly affects your profit 
margin. If you cannot speak potential 
clients’ language and understand their 
culture, you miss out on those clients. 
More and more, clients are not only 
looking at statistics, but at the staff 


handling their legal matters. A diverse 
workforce gives you access to informa- 
tion, varied perspectives and business 
opportunities. It’s just good business. 
We now find ourselves in a new time 
tackling an old problem. As articulated 
in the 2004 final report of the Bar’s 
Diversity in the Legal Profession Sym- 
posium: “Diversity is the inclusion of 
differences that include gender, race, 
ethnicity, sexual orientation, and 
physical and mental disabilities.” That 
symposium set the goal of a Florida 
legal profession that will accurately re- 
flect the makeup of society within 10 
years. 
So, what can The Florida Bar do to 
increase diversity in the profession? 
We have been grappling with that 
question and we are tal-ing action that 
must be viewed as a continuing effort. 
I would like to have more minority 
lawyers apply to serve on Bar commit- 
tees. I am pleased to report that the 
Bar received a record number of 
women and minority applications for 
my term as president, more than 600 
from the previous year, but it’s still not 
good enough. The 2005 Bar commit- 
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tee membership is 83 percent white, 6 
percent African American, 9 percent 
Hispanic, and 67 percent male. 

We must do a better job bringing mi- 
norities to the table where important 
decisions are made about the practice 
of law in Florida. We will continue to 
aggressively provide information and 
reminders about the committee ap- 
pointment process and deadlines, en- 
courage all voluntary bar leaders to 
spread the word to their members, and 
encourage law schools to expand 
their diversity outreach efforts. 

We strongly encourage minority par- 
ticipation in our judicial nominating 
commissions and on the bench. On Oc- 
tober 5, an early notice was sent to vol- 
untary bar associations informing 
them of the revised JNC appointment 
schedule and deadlines for making ap- 
plications. 

The Equal Opportunities Law Sec- 
tion is planning the Third Annual Di- 
versity Symposium, to be held April 
27-28 at the Florida A&M College of 
Law in Orlando. Please make plans to 
attend. 

Sometimes, fostering diversity in 
our profession is as simple as offering 
encouragement to a minority law stu- 
dent. I recently attended October’s Mi- 
nority Mentoring Picnic, created by 
Miami lawyer John Kozyak. At least 
300 minority law students from eight 
law schools came to the picnic in Hi- 
aleah to find a mentor, and they were 
welcomed by 50 judges and 450 law- 
yers in a remarkable bonding experi- 
ence. 

Everyone must have a stake in the 
process. Everybody must be included. 
And, we, as Florida lawyers, must pro- 
vide those opportunities, whether it’s 
at a barbecue, in the boardroom, or 
here at the Bar. 
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Renovating Azam 


A PROPOSAL FOR REBUILDING 


THE RELIANCE [EST IN 
REAL EsTATE [TORTS 


by Michael Cavendish 


ere is a syllogism. Industries are aggregated 

transactions. Lawsuits destabilize transac- 

tions. Lawsuits destabilize industries. Florida 

is the fourth most populous U.S. state with 
an enormous residential real estate market.' When we 
evaluate how law affects real estate sales, Florida is a 
natural choice of laboratory. Here, then, is another syllo- 
gism. 

Lawsuits turning on poorly comprehended law are 
particularly destabilizing. The test for intentional mis- 
representation claims arising from residential real es- 
tate sales set out by the Supreme Court of Florida in M/ 
I Schottenstein Homes, Inc. v. Azam, 813 So.2d 91 (Fla. 
2002), is poorly comprehended. Lawsuits founded upon 
the Azam test are particularly destabilizing. If we ac- 
cept this second syllogism, the stability of Florida’s resi- 
dential real estate industry is threatened by the poorly 
comprehended “totality of the circumstances” test set 
forth in Azam. This article is a modest proposal for reno- 
vating Azam and rebuilding and improving Florida’s test 
for the actionability of intentional misrepresentation 
claims attendant to residential real estate transactions. 


Revisiting Azam 

In Azam, eight homebuyer plaintiffs sued the corpo- 
rate developer of their subdivision.’ The plaintiffs alleged 
that some years before they purchased homesites from 
the defendant, the local county had prepared a site plan 
locating a public school 500 feet away from the plain- 
tiffs’ lots.* The plaintiffs alleged that the defendant had 
actual knowledge of the planned school but represented 
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to them presale that the school site was actually a per- 
manent nature preserve.‘ Claiming they had decided to 
purchase nearby lots in reliance on the misrepresenta- 
tion that the site was a nature preserve, the Azam plain- 
tiffs sued the defendant for fraud-in-the-inducement.° 

The defendant moved to dismiss the fraud claim be- 
cause the school site plan was on file in the local public 
records.® Although this argument succeeded in the trial 
court, Florida’s Fourth District Court of Appeal reversed 
the dismissal.’ The intermediate court disagreed with the 
trial court’s adoption of a broad bar against fraud claims 
based on information in the public record, an outlook 
borrowed from another DCA decision in Pressman v. Wolf, 
732 So.2d 356 (Fla. 3d DCA 1999), rev. denied, 744 So.2d 
459, overruled, M/I Schottenstein Homes, Inc. v. Azam, 
813 So.2d 91 (Fla. 2002).* In the initial appeal in Azam, 
the Fourth DCA flatly “disagree[d] with the broad prohi- 
bition in Pressman,” and instead “held that whether a 
fraud claim is properly asserted as to matters of public 
record is a factual question that must be resolved on a 
case-by-case basis.”° 

The Fourth DCA’s holding created a split of authority 
between two district courts of appeal, so in Azam, the 
Supreme Court of Florida undertook to review and re- 
state the foundations of intentional misrepresentation 
claims in the context of residential’ real estate transac- 
tions involving a misrepresented fact found in the pub- 
lic record.'' Specifically, the court observed (paraphrased 
here): 

In 1980, Florida adopted §§$540 and 541 of the Restate- 
ment (Second) of Torts. These sections provide for claims 
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sounding in fraudulent misrepre- 
sentation but bar such claims if the 
recipient of the misrepresentation 
either knows it is false, or could 
have, by way of a cursory inquiry, 
determined that it was obviously 
false. 

These reliance-dependent claims 
of fraudulent misrepresentation 
impose a duty on the seller to dis- 
close facts materially affecting the 
value of the property that are un- 
known to and not readily 
ascertainable by the buyer. This 
duty can extend to situations where 
the misrepresented fact is contained 
in public records. 

Whether this duty does extend to 
cover facts in public records is a 
question of fact that must be re- 
solved by the court’ on a case-by- 
case basis through a “totality of the 
circumstances” test." 


Totality of the Circumstances 

One shortcoming of legal tests 
described as a “totality of the cir- 
cumstances” is that they attempt to 
marry two mathematically and 
rhetorically" inconsistent concepts. 
The idea of totality is finite. It is also 
descriptive of something that can be 
verified, counted, and measured em- 
pirically. The concept of circum- 
stances, on the other hand, is rather 
infinite. It is also more subject to 
viewpoint, so that what may be a 
legitimate material circumstance to 
some might seem irrational, invalid, 
or offensive to others. 

Thus, an instruction to engage in 
a “totality of the circumstances” 
analysis invites the trial judge to 
capture, count, and weigh an ill-de- 
fined, infinite set of facts. It is a 
method of analysis not ideally 
suited to extemporizing torts.’ This 
weakness in method has not gone 
unnoticed.'* Nevertheless, other ju- 
risdictions have used the test; in 
prescribing a “totality of the circum- 
stances” analysis, the Azam court 
was not alone.’ 


The Azam Test 

To its credit, the Azam opinion 
does not specify more than three 
discrete categories of fact that will 
populate the trial judge’s universe 


of circumstances.'* These three cat- 
egories are: 1) “the type of informa- 
tion [misrepresented],” 2) “the na- 
ture of the communication between 
the parties,” and 3) “the relative po- 
sitions of the parties.”'’ Unfortu- 
nately, however, each of these three 
categories will elude consistent, pre- 
dictable application for two reasons. 
First, they are poorly defined.” Sec- 
ond, they were not actually applied 
in the opinion, so they are not ex- 
ampled. 


Difficulties in Applying the Test 

Consider how the Azam test con- 
fronts the trial judge with analyti- 
cal or methodological ambiguity in 
the following hypothetical: Buyer, a 
real estate agent, contracts with 
Seller, a teacher, to purchase Seller’s 
home situated on a parcel of acre- 
age. Prior to execution of the con- 
tract and closing, Seller represents 
to Buyer in an e-mail that the par- 
cel measures nine acres, and the 
parcel can be subdivided. Informa- 
tion contradicting Seller’s state- 
ments can be found in the county 
land records. 

Applying the Azam test to this 
hypothetical, we encounter ambigu- 
ity of method as we consider the 
type of information misrepresented. 
What significance does the trial 
judge assign to 1) the parcel size and 
2) the status of the parcel as say, 
already platted and not capable of 
further subdivision, or not yet plat- 
ted and capable of subdivision? Is 
one fact more subject to misrepre- 
sentation than the other, or than 
other facts such as drainage rights 
or public school system jurisdiction? 
What significance does the trial 
judge assign to the public source of 
the correct information, for example, 
the local tax collector’s office? Are 
computerized public records treated 
differently from paper archives? 
Should the trial judge consider the 
objective ease of access to particu- 
lar computer or paper records, 
evaluating the records access pro- 
tocols maintained by the archivist? 

The second factor is the nature of 
the communication between our 
hypothetical Seller and Buyer. 
Which, between the paired binary 
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conclusions the Azam test is sup- 
posed to select between — action- 
able or nonactionable — is favored 
because Seller’s misrepresentation 
transpired by e-mail? 

The third factor, the relative po- 
sitions of the parties, is fraught with 
ambiguity. At the outset, what is 
meant by “positions”? Is the legal 
status of “buyer” or “seller” a posi- 
tion? Is a party’s occupation her po- 
sition? His age, intelligence, or 
wealth? An investigator cannot tell 
from the text of the opinion. For that 
matter, is the significance assigned 
to the undefined positions of the 
parties contingent upon the type of 
information considered in the first 
factor? In our hypothetical, does it 
matter that Buyer is a real estate 
professional? Would Buyer’s profes- 
sion matter more or less if the facts 
misrepresented dealt with different 
subjects? 


Renovating Azam — Improving 
the Test for Reliance 

The Azam test is well-intentioned 
but underdeveloped. The underde- 
veloped aspect of the opinion, the 
flaw that destabilizes the hypotheti- 
cal Florida home sale, is that it sub- 
jects a trial judge’s choice between 
a binary pair of nondiscretionary 
principles set forth at §§540 and 541 
of the Restatement (Second) and 
their resulting conclusions — ac- 
tionable or nonactionable — to an 
analysis that is under-defined, lack- 
ing a competent method enabling 
the trial judge to conclude toward 
either pole, and over-discretionary. 
A proposal for an improved and re- 
built test follows. 


Factor One: Type of 
Information 

The first criteria the Azam court 
asks us to consider is the type of 
information misrepresented.” There 
is no guidance as to whether by 
“type” the court means to classify 
the information by its source or its 
subject. Source is perhaps not the best 
meaning of the Azam court’s usage of 
“type.” Categorizing facts found in 
public records by source according to 
ease of accessibility or geographic 
proximity of the archive to the pur- 
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chaser is somewhat arbitrary, and 
risks casts of blame on the archivists 
performing a public benefit. 

Which leaves subject; subject is 
the better conception of “type,” as 
the term is used in Azam, because a 
categorization of information by 
subject allows for the analysis of the 
importance or materiality of the in- 
formation to the claim at issue. A 
subject of information that tends to 
exert an influence over the market 
value of the purchased property is 
material. Some types, meaning sub- 
jects, of information that objectively 
tend to influence the market value 
of a purchased property might in- 
clude: 

e Physical characteristics of the 
purchased property. For instance, 
property location, whether the par- 
cel is waterfront or inland, bluff 
land, hammock or in a flood zone, 
dimensions or acreage, soil compo- 
sition, tree composition, containing 
buried waste or toxic materials, and 
for structures, home or out-building 
size. 

e Legal characteristics of the pur- 
chased property, including cov- 
enants, restrictions, or obligations 
running with the purchased prop- 
erty, such as homeowner associa- 
tion, neighborhood association, or 
condominium association restric- 
tions and dues. These might also 
include servient easements in favor 
of the local authorities or a neigh- 
boring parcel, and dominant ease- 
ments over a neighboring parcel, 
such as a path to the beach. 

e Physical characteristics of ad- 
joining private property. For ex- 
ample, drainage, buried waste or 
toxic materials, or encroaching ap- 
purtenant fixtures. 

e Physical characteristics of ad- 
joining public property, e.g., depth, 
purity, or resident fauna for water- 
ways, landfill designations, pits, ero- 
sion, undertows, or other dangerous 
features. 

¢ Legal characteristics of adjoin- 
ing public property. For instance, 
access rights to beaches, or the sta- 
tus of public ownership or abandon- 
ment of adjoining spaces platted as 
streets or alleys. 

¢ The provision and availability 


of public and private services to the 
subject property, i.e., waste collec- 
tion, emergency medical services, 
schools, or telecommunications and 
utilities infrastructure. Development 
plans for an adjoining parcel. For 
example, development of a commer- 
cial structure that would negatively 
influence the market value of a pur- 
chased residence or that would posi- 
tively influence the market value of 
a mixed use residential/commercial 
structure. 

¢ The status of “purchaser induce- 
ments,” i.e., interstate access, desir- 
able nearby commercial or civic de- 
velopment, such as_ retail, 
restaurants, public parks, recre- 
ational spaces, houses of worship, or 
boat ramps. 

Using subject as the definition of 
“type,” within a rebuilt first factor, 
a trial court can order a misrepre- 
sented fact within a greater file of 
similar facts according to the mate- 
riality of the fact insofar as it tends 
to objectively influence market 
value. Concededly, different facts, or 
subjects (types), of information can 
be of varying importance to differ- 
ent purchasers. Yet according to our 
shared understanding of the eco- 
nomics of real estate, the tendency 
of different facts to influence prop- 
erty value can be measured. The 
importance of the misrepresented 
subject will already be scheduled for 
measure in any Azam suit in the 
damages proofs. 

But what if a misrepresented fact 
is of a subject that tends to materi- 
ally increase the plaintiff’s percep- 
tion of the market value of a trans- 
acted parcel? Whom does that favor? 
Does a misrepresentation of greater 
materiality assist the plaintiff on 
the premise that the misrepresen- 
tation becomes more disfavored as 
the financial harm it creates rises? 
Conversely, should it inure to the 
benefit of the defendant according 
to the rationale that the more ma- 
terial the subject of the misrepre- 
sented fact, the more influence it 
has on the value of the transacted 
property, the more it becomes the 
buyer’s responsibility to investigate 
and verify it prior to agreeing to be 
bound? We are left in a quandary of 
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competing viewpoints within the 
marketplace. Thankfully, the Azam 
court and the Restatement (Second) 
appear to resolve the problem of 
materiality, for those of us who 
would stand on the Supreme Court 
of Florida’s shoulders. 

Azam reiterated” that as between 
fraud and negligence, negligence is 
preferred, just.”* This principle of 
preference was brought out and pol- 
ished in the context of discussing an 
earlier opinion, Besnett v. Bassett, 
389 So.2d 996 (Fla. 1980), on which 
Azam builds. For observers, this is 
a value statement serving as the ju- 
risprudential backstop to the wild 
pitch we risk throwing by weighing 
in to resolve the tension between a 
misrepresenting buyer and an inat- 
tentive seller when a misrepre- 
sented fact in the public record ma- 
terially affects the property value. 
With an increase in materiality, 
there is a corresponding increase in 
the potential culpability of the seller 
and the potential negligence of the 
buyer. As Azam illustrates, the 
buyer wins this wishbone-break. 

Assembling the signals lit in the 
Azam opinion, a more predictable, 
better comprehended first factor 
informing the trial judge’s choice 
between the binary pair of Restate- 
ment (Second) principles and their 
resulting conclusions might be ex- 
pressed as: If a misrepresented sub- 
ject potentially materially contrib- 
utes to the plaintiff’s loss of market 
value, then the plaintiff’s potential 
reliance is more damaging and the 
misrepresentation tends to be more 
actionable. 


Factor Two: Nature of 
Communication 

The second Azam category is the 
nature of the communications be- 
tween the parties.** Again, the opin- 
ion is bereft of explanation or in- 
struction as to what is meant by 
“nature.” Here, we surmise that the 
“nature” probably refers, in part, to 
the mode of communication in which 
the statement was communicated, 
and in part to the language em- 
ployed. 

On the question of mode, a hier- 
archy of formalities of communica- 
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tion is helpful. We look again to the 
Azam court’s preference for slipshod 
business-craft over intentional 
fraud and assume, as the foundation 
for our examination of mode, that a 
fraud dressed in a more typically 
reliable or trustworthy vehicle is 
more objectionable than one made 
in a usually casual or less trustwor- 
thy mode of communication. This is 
another value judgment borrowed 
from common experience; the rea- 
sonable actor places more reliance 
on communications that are more 
formal and discounts less formal 
communications. 

Thus, a reliability hierarchy of 
mode of communication might look 
like this: 

More Formal and Reliable 

e Written contractual representa- 
tion or warranty 

e Written seller disclosure state- 
ment 

e Written statement in response 
to a direct inquiry 

¢ Oral statement in response to a 
direct inquiry 

e Written statement in sales bro- 
chure or advertisement 

e Volunteered statement 

e Statement to third party 

Less Formal and Reliable 

Considering this second factor, we 
find less tension between the choice 
of values represented by the fraudu- 
lent seller and the negligent buyer, 
because the question here is not 
materiality, but, rather, pure reli- 
ance. If reliance naturally follows 
more reliable communications, then 
as the mode of communication 
progresses up a hierarchy of reliabil- 
ity or formality, the buyer’s claim 
becomes potentially more action- 
able. 

The same hierarchy of objective 
formality or reliability can be ap- 
plied when considering the lan- 
guage employed. Like mode, lan- 
guage can render a communication 
more ostensibly formal and there- 
fore reliable, or conversely, more 
casual and less reliable according to 
common perception. A sample lan- 
guage hierarchy, returning to our 
hypothetical of Seller’s misrepresen- 
tation to Buyer of the size of a pur- 
chased parcel, might appear like 


this: 

More Formal and Reliable 

e “I expressly guarantee that the 
parcel is nine acres in size.” 

e “The seller represents and war- 
rants that the parcel is nine acres 
in size.” 

e “I promise you that the parcel I 
am going to sell you is nine acres.” 

e “How large is the parcel? Nine 
acres.” 

e “The surveyor who measured 
the parcel last year told me it was 
nine acres in size.” 

Less Formal and Reliable 

Employing the value choices pre- 
sented in Azam, an improved second 
factor might be: If the communica- 
tion of the misrepresented fact em- 
bodies a mode of communication or a 
usage of language that objectively 
tends to render the communication 
more reliable or trustworthy to the rea- 
sonable actor, then the plaintiff's reli- 
ance is more potentially reasonable 
and justifiable and the misrepresen- 
tation tends to be more actionable. 


Factor Three: Relative 
Positions of the Parties 

The third Azam category is the 
relative positions of the parties.” 
This factor, at the outset, seems to 
be the easiest to understand, yet 
presents the greatest potential for 
abuse in legal argument. Sophisti- 
cation and bargaining power are 
what come to mind when divining 
the Azam court’s definition for this 
third factor. But these consider- 
ations are, again, mercurial and 
subject to the prejudice of viewpoint. 
An ideal goal for the renovation of 
the third Azam factor would be to 
find a way to apply it with less 
subjectivity. To do this we must dis- 
card the societal stereotypes of so- 
phistication that are not nearly as 
reliably formulated as they are po- 
tentially misleading and divisive: 
class, means, education, and intel- 
ligence.”* And we cast a cold eye on 
the idea of bargaining power, since, 
in a substantial percentage of Azam 
disputes, both parties will be indi- 
viduals whose bargaining power we 
should equalize in the abstract. 

What is left, then? A party’s prior 
experience in like transactions can 
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translate to sophistication. Like 
transactions are measurable. If 
transaction counting is not possible 
in a particular case, like transaction 
experience can also be expressed by 
examining a party’s personal or cor- 
porate professional real estate cre- 
dentials. For instance, a party’s li- 
censure or status as someone 
engaged in the real estate industry, 
whether as agent, broker, appraiser, 
developer, mortgage banker, or sur- 
veyor can be conceived as a form of 
like transaction experience, and 
thus sophistication. Another candi- 
date for position is the seller’s 
length of ownership of the property 
sold, or the buyer’s length of famil- 
iarity with the same. The logic here 
is aimed dead at reliance: Who 
knows the subject property, and who 
knows it better? 

The third category of relative po- 
sition, redesigned in an improved 
Azam test, could be stated thus: A 
defendant’s real estate industry ex- 
perience or credentials, or a 
defendant’s longstanding ownership 
of the subject property, renders the 
plaintiff’s reliance more potentially 
reasonable and justifiable and the 
misrepresentation more potentially 
actionable. Conversely, a buyer’s 
real estate industry experience or 
credentials, or a_ buyer’s 
longstanding familiarity with the 
subject property, renders the poten- 
tial for the buyer’s reliance less 
likely, and the misrepresentation 
less actionable. 


Renovating to the Standards 
of the Restatement (Second) 
Before we examine our three reno- 
vated Azam factors together, recall 
that the goal of the Azam test is to 
determine the actionability of 
claims for intentional misrepresen- 
tation falling under §§540 and 541 
of the Restatement (Second) of 
Torts. The sections state, in full: 
Section 540 
The recipient of a fraudulent misrepre- 
sentation of fact is justified in relying 
upon its truth, although he might have 
ascertained the falsity of the represen- 
tation had he made an investigation.”’ 
Section 541 
The recipient of a fraudulent misrepre- 
sentation is not justified in relying upon 
its truth if he knows that it is false or 


4 


its falsity is obvious to him.”* 


Read together, they are a binary 
pair of principles; a misrepresenta- 
tion is actionable if relied upon, but 
nonactionable if knowledge renders 
reliance impossible. Because they 
have been adopted, the role of the 
Azam test is not to authorize a claim 
— these principles do that. Rather, 
the Azam test performs the lesser, 
included task of checking for the 
presence of the reliance element 
that the Restatement (Second) prin- 
ciples revolve around. 

This reliance checking function 
should not overwhelm the purpose- 
ful simplicity of §§540 and 541. The 
test for reliance ought not become 


the exception that swallows this 
two-outcome rule. Because the 
Azam test implements the binary 
pair of principles authorizing and 
barring claims at §§540 and 541, it 
ought to be as understandable and 
predictable as the principles them- 
selves. 


Conclusion, Moving into 
the Renovated Test 

Read together, the renovated cat- 
egories the Azam test analyzes com- 
bine as: 1) If a misrepresented sub- 
ject potentially materially 
contributes to the plaintiff’s loss of 
market value, then the plaintiff’s 
potential reliance is more damaging 


and the misrepresentation tends to 
be more actionable; 2) If the com- 
munication of the misrepresented 
fact embodies a mode of communi- 
cation or a usage of language that 
objectively tends to render the com- 
munication more reliable or trust- 
worthy to the reasonable actor, then 
the plaintiff’s reliance is more po- 
tentially reasonable and justifiable 
and the misrepresentation tends to 
be more actionable; and 3) A 
defendant’s real estate industry ex- 
perience or credentials, or a 
defendant’s longstanding ownership 
of the subject property, renders the 
plaintiff’s reliance more potentially 
reasonable and justifiable and the 
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misrepresentation more potentially 
actionable, and conversely, a buyer’s 
real estate industry experience or 
credentials, or a_ buyer’s 
longstanding familiarity with the 
subject property, renders the poten- 
tial for the buyer’s reliance less 
likely, and the misrepresentation 
less actionable. 

This is a test that will achieve a 
markedly higher consistency of ap- 
plication and results than the too 
ambiguous, too discretionary 
present version. Concededly, it re- 
duces and formalizes the concept of 
reliance down to a set of discrete 
variants that cannot always be the 
best indicator of reliance. The ex- 
isting test does that already, yet it 
uses variants that defy definition. 
We suggest the increase in predict- 
ability and transaction stability the 
new version will achieve is worth 
the temporary reduction of the re- 
liance concept at a claims-testing 
stage. 


Downsizing the Test 

The reconstructed test is extem- 
porized. Yet there is lingering il- 
logic in the first factor, even as re- 
built. Azam implements reliance 
testing. So what has a 
misrepresentation’s subject (what 
we propose to define as its effect on 
market value) got to do with reli- 
ance, apart from the other factors? 
Perhaps objectively, the more finan- 
cially material a misrepresentation 
is, the less reasonable or justifiable 
is the ascribed reliance. But again, 
adherence to this assumption re- 
wards larger frauds in relation to 
smaller ones, cutting against the 
value choices found in Azam and 
the Restatement (Second). Which 
leaves us a choice of knowingly pro- 
ceeding with a flaw foreign to our 
shared logic and common under- 
standing (ascribing more reliance 
to something that our intuition ac- 
cords less reliance) or following our 
logic to the benefit of fraudsters. 

Facing a crisis of doctrine, we can 
redoubt within the premise that 
Azam only tests for actionability, 
not ultimate liability. The Azam 
test only seeks the reliance based 
“unless” in the Restatement (Sec- 


ond) principles. Remember that 
§§540 and 541 combine to create a 
presumption of actionability unless 
an objective absence of reliance is 
found. 

Could we then discard the first 
factor altogether and render a two- 
category test investigating reliance 
based upon the defendant’s mode 
of communication and usage of lan- 
guage, and the parties’ respective 
like transaction experience and 
length of ownership of or familiar- 
ity with the parcel? Perhaps we 
could, and following the “if/unless” 
framework of §§540 and 541, a 
downsized, reconstructed, purer of 
logic, two-category Azam analysis 
might look something like this: In 
a residential real estate transac- 
tion, the seller’s misrepresentation 
of a fact also found in the public 
record is actionable unless, either 
1) the seller’s mode of communica- 
tion of the misrepresentation or 
usage of language objectively ren- 
ders the buyer’s reliance on the 
communication unreasonable, or 2) 
a buyer’s real estate experience or 
credentials or longstanding famil- 
iarity with the subjec! property 
objectively renders the potential for 
the buyer’s reliance unreasonable. 

Does this downsized proposal cor- 
rectly jettison Azam’s original first 
factor of type, that is construed here 
as “subject,” and that we propose 
more predictably tests material fi- 
nancial influence? That question 
and the others we present are now 
before the judiciary of Florida, and 
indeed with any court, of last re- 
sort or otherwise, that reliance- 
tests under §§540 and 541 of the 
Restatement (Second) of Torts. Q 


' See generally D. White, The Impact 
of Real Estate on the Florida Economy: 
Update for 2004 (Shimberg Center for 
Affordable Housing, M.E. Rinker, Sr. 
School of Building Construction, Univer- 
sity of Florida 2004). Florida encom- 
passes $600 billion of residential real 
estate value; Florida has 3.99 million 
identifiable single family home parcels; 


‘ there were 727,621 real estate transac- 


tions in Florida during 2002. 
2 M/I Schottenstein Homes, Inc. v. 
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Azam, 813 So.2d 91, 92 (Fla. 2002). 

3 Id. at 92. 

5 Td. 

Td. 

7 Id. at 92-93. 

8 Id. at 93; see also Azam v. M/I 
Schottenstein Homes, Inc., 761 So.2d 
1195, 1196 (Fla. 4th D.C.A. 2000)(opin- 
ion of the Fourth District Court of Ap- 
peal under review in Azam), rev. granted, 
786 So. 2d 1186, affirmed, M/I 
Schottenstein Homes, Inc. v. Azam, 813 
So.2d 91, 92 (Fla. 2002). 

® See Azam at 93. 

10 Azam does not mention commercial 
real estate sales. Three-fifths of Florida’s 
district courts of appeal have main- 
tained that the §$540 and 541 of the 
Restatement (Second) of Torts have 
never been adopted by the Supreme 
Court of Florida when considering com- 
mercial transactions. See Wasser uv. 
Sasoni, 652 So.2d 411 (Fla. 3d D.C.A. 
1995)(caveat emptor remains the rule of 
law on the sale of commercial property); 
Green Acres v. First Union Natl. Bank 
of Fla., 637 So.2d 363, 365 (Fla. 4th 
D.C.A. 1994) (Supreme Court of Florida 
precedent has not extended a duty to 
disclose to commercial real estate trans- 
actions); Haskell Co. v. Lane Co., Ltd., 
612 So.2d 669 (Fla. 1st D.C.A. 
1993)(criticizing caveat emptor but find- 
ing that the doctrine persists when com- 
mercial property is involved), rev. dis- 
missed, 620 So.2d 762. The Haskell 
opinion included a scholarly discussion 
of caveat emptor and its contemporary 
history in Florida and certified the ques- 
tion of whether the doctrine should ap- 
ply to commercial real estate to the Su- 
preme Court of Florida. As then-Fourth 
D.C.A. Judge Barbara Pariente would 
later opine in Green Acres, it is unfortu- 
nate that Haskell’s certified question 
was not taken up. See Green Acres, 637 
So.2d at 365. 

' Because Azam recognizes that 
Florida’s Public Records Act, FLa. Srar., 
ch. 119, employs an “extremely expan- 
sive” definition of “public record,” and 
since in any residential real estate sale 
numerous material aspects of the sub- 
ject property may be expressed within 
this broadly defined “public record,” 
Azam can, in theory, apply to nearly any 
Florida residential real estate transac- 
tion in the event that a claim of inten- 
tional misrepresentation arises. See 
Azam, 812 So.2d at 92 n.2. 

2 In Florida, whether a claim is action- 
able is a question of law determined in 
the first instance by the trial court. See 
Carole Korn Interiors, Inc. v. Goudie, 573 
So.2d 923, 924 (Fla. 3d D.C.A. 1991). It 
is a question reserved to the court as 
the trier of law, much like the question 
of whether a plaintiff may state a claim 
for punitive damages. See Holmes v. 
Bridgestone / Firestone, Inc., 891 So.2d 
1188, 1191 (Fla. 4th D.C.A. 2005). 

'8 Azam, 813 So.2d at 93-94, citing 
Besett v. Basnett, 389 So.2d 996 (Fla. 
1980), Johnson v. Davis, 480 So.2d 625 
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(Fla. 1985), and Gilchrist Timber Co. v. 
ITT Rayonier, 696 So.2d 334 (Fla. 1997). 

\ Rhetoric is the practical art of per- 
suasive discourse, encompassing con- 
cepts of both logic and emotion. See K.K. 
Robbins, Paradigm Lost, Recapturing 
Classical Rhetoric To Validate Legal 
Reasoning, 27 Vr. L. Rev. 483, 563 n.1 
(Spring 2003). 

‘5 Not ideal because, at bottom, a to- 
tality concept does not provide the sub- 
ject populace with even a dimly-lit path 
through the forest of potential choices 
and acts available to them. See O.W. 
Holmes, Jr., THE Common Law 79 (Bos- 
ton, Little, Brown & Co. 1881)(“The busi- 
ness of the law of torts is to fix the di- 
viding lines between those cases in 
which a man is liable for harm which 
he has done, and those in which he is 
not.”); see also B.C. Zipursky, Rights, 
Wrongs, and Recourse in the Law of 
Torts, 51 Vanp. L. Rev. 1, 67 (1998)(In 
presiding over a suit in tort, a court 
“must say something about what cat- 
egory of conduct by one person affect- 
ing another is from now on to be consid- 
ered enjoined by law, not simply about 
what fact patterns will now lead a court 
to provide a remedy.”). 

16 Tests described as a “totality of the 
circumstances” have been widely used 
in the areas of criminal, labor, and 
patent law, among others, but not with- 
out substantial criticism of their com- 
mon methodological flaw: a lack of cer- 
tainty as to their component factors and 
the application of those factors. See, e.g., 
United States v. Mead Corp., 533 U.S. 218, 
241 (2001\Scalia, J., dissenting)(describing 
“that test most beloved by a court un- 
willing to be held to rules (and most 
feared by litigants who want to know 
what to expect): th’ol’ ‘totality of the cir- 
cumstances’ test.”); Secretary of Labor 
v. Lauritzen, 835 F.2d 1529, 1539 (7th 
Cir.1988)(Easterbrook, J., concurring)(“[A] 
legal approach calling on judges to exam- 
ine all of the facts, and balance them, 
avoids formulating a rule of decision . . . 
[Pleople are entitled to know the legal 
rules before they act, and only the most 
compelling reason should lead a court 
to announce an approach under which 
no one can know where he stands until 
litigation has been completed.”); 
Brasseler, U.S.A., L.P. v. Stryker Sales 
Corp., 182 F.3d 888, 890 (Fed. Cir. 
1999)(“totality of the circumstances” as 
unpredictable). 

1” See Bank of Sun Prairie v. Esser, 456 
N.W.2d 585, 589 (Wis. 1990)(in deter- 
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mining whether an intentional misrep- 
resentation claim is actionable, all of the 
surrounding circumstances must be con- 
sidered); see also Foremost Ins. Co. v. 
Parham, 693 So.2d 409, 421 (Ala. 
1997)(Alabama’s highest court adopting 
a suggested four-factor “all of the cir- 
cumstances” test for misrepresentation 
claims). 

'S See Azam at 94-95. Azam’s recitation 
of three significant categories for analy- 
sis, combined with the pronouncement 
of the instant “totality of the circum- 
stances” test, was at least an authentic 
move towards some evaluative method 
for intentional misrepresentation claims 
involving residential real estate. An ex- 
ample of the typical Florida court judi- 
cial analysis of reliance and actionabil- 
ity prior to Azam is found in Fry v. JE. 
Jones Const. Co., 567 So.2d 901, 902-03 
(Fla. 5th D.C.A. 1990)(finding seller’s 
misrepresentation of purchased lot as 
waterfront actionable, without any 
structured rationale, but after discuss- 
ing several case-specific facts the court 
found compelling). 

19 See Azam at 94-95. 

20 The factors are poorly defined be- 
cause they are expressed as general con- 
cepts to which a variety of meanings can 
be ascribed. But in fairness to the Azam 
court, we note that some jurisdictions 
do not articulate an actionability or re- 
liance test at all, essentially conceding 
both the definition of the question and 
the method of answering it to the 
factfinder. See Slack v. James, 589 S.E.2d 
772, 774 (S.C. Ct. App. 2004), aff'd 2005 
WL 1331070 (S.C. Jun. 6, 2005). 

21 See Azam at 94-95. 

22 See Azam at 93, citing Besnett, 389 
So.2d at 998. 

23 A typical example of the value-state- 
ment preference for negligent conduct 
to outright fraud derived from the Re- 
statement (Second) is found in Wallenta 
v. Moscowitz, 839 A.2d 641, 651 (Conn. 
Ct. App. 2004)(“[T]he defendants’ argu- 
ment raises the issue of whether the law 
should choose either to allow the per- 
son who fraudulently misrepresented a 
basic fact to use the armament of ca- 
veat emptor to escape liability, or not to 
require the person to whom the misrep- 
resentation was made to conduct an in- 
dependent investigation as to the truth 
of an ascertainable fact. [Section 540 of 
the] Restatement [Second of Torts] 
chooses the latter.”), cert. denied, 845 
A.2d 414; cf; Southern States Ford v. 
Proctor, 541 So.2d 1081, 1088 (Ala. 
1989)(Hornsby, C.J., concurring)(“[N]o 
rogue should enjoy his ill-gotten plun- 
der for the simple reason that his vic- 
tim is by chance a fool.”), overruled, Fore- 
most Ins. Co. v. Parham, 693 So.2d 409 
(Ala. 1997). 

24 Azam at 95. 

25 Id. at 95. 

26 But cf. Foremost Insurance Co. v. 
Parham, 693 So.2d 409, 421 (Ala. 
1997)(encouraging the consideration of 
an individual’s mental capacity and edu- 
cational background in reliance testing 


for misrepresentation claims). 

27 Restatement (Second) of Torts §540 
(1977). 

28 Restatement (Second) of Torts §541 
(1977). One of the difficulties in dissect- 
ing this section is that the sole example 
used in the comment concerns the pur- 
chase of a horse with one eye, a not al- 
together helpful sample problem for the 
real estate industry, where the misrep- 
resented facts are often intangible and, 
therefore, not visible. 
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Florida’s “Valued Policy Law” 


CLARIFYING SOME RECENT 
MISCONCEPTIONS 


by R. Jason Richards 


s an attorney who was personally affected by 
the hurricanes that ravaged Florida in 2004, 
the article, “Florida’s ‘Valued Policy’ Law — The 
Eye of the Storm,” in the April 2005 issue of 
The Florida Bar Journal troubled me. It is my opinion 
that numerous issues that are raised by the author, John 
Garaffa, appear to be aimed at distorting Florida’s val- 
ued policy law to the disadvantage of policyholders. 
First, the assertion that the valued policy law was not 
written to apply to a policy where covered (wind) and 
noncovered (flood) perils combine to create a total loss is 
inconsistent with Florida law. For that reason, the au- 
thor is incorrect in stating that the Fourth District Court 
of Appeal decision in Mierzwa v. Florida Windstorm 
Underwriting Ass’n, 877 So.2d 774 (Fla. 4th DCA 2004), 
was wrongly decided. Likewise, Florida courts have for 
years upheld an insurers’ right to recover under two sepa- 
rate policies in the event of a total loss under the valued 
policy law (VPL). 


Florida’s VPL 

As a preliminary observation, it should be emphasized 
that if insurers wanted to reduce their potential liabil- 
ity under the VPL, they should have sought legislative 
amendment or repeal long ago. Instead, they waited un- 
til one of the worst, and most expensive, hurricane sea- 
sons in Florida’s history to “cry foul.” 

The VPL has been a part of this state’s law in one form 
or another for more than a century.' Although there have 
been several legislative amendments since then, the pro- 
vision relating to “total losses” has not changed for de- 
cades. The total loss provision of the VPL that has 
sparked so much debate provides: “In the event of the 
total loss of any building . . . located in this state and 
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insured by any insurer as to a covered peril .. . the 
insurer’s liability, if any, under the policy for such total 
loss shall be in the amount of money for which the prop- 
erty was so insured... .” 

As stated in Mierzwa, this statute is “simple and 
straightforward.” It plainly requires insurers to pay the 
full policy limit if a structure is deemed a total loss and 
damage was caused by a peril covered in the policy. And, 
when the language of a statute is clear, Florida courts 
must give effect to it.‘ 


The Mierzwa Case 

In Mierzwa, the policyholder’s residence was damaged 
during a hurricane by two causes—wind and flood—only 
one of which was insured under his homeowner’s policy. 
The windstorm carrier assessed the percentage amount 
of damage caused by wind (the covered peril) and ten- 
dered its pro rata share to the policyholder. The flood 
carrier likewise apportioned its liability. A local ordi- 
nance stated that when repairs and alterations amount- 
ing to more than 50 percent of the building’s value were 
made in any one year, the building had to conform to 
current codes. The city determined that the insured’s 
damage exceeded 50 percent of the value of the building 
and ordered it condemned. This condemnation meant 
that the insured’s residence was deemed to be a “con- 
structive total loss,” which, in turn, resulted in the ap- 
plication of the VPL.°® 

The insured argued that because wind damage was “a 
covered peril” and because the building was a “total loss,” 
the wind carrier should be required to pay policy limits 
under the VPL. Relying on plain language of the VPL, 
the court agreed and held that “[ilf [the wind carrier] 
has any liability at all, even a fractional share of the 
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total damage, under the VPL it is liable for the face 
amount [of the policy].” 


History and Public Policy 

Even though Mierzwa remains true to the plain mean- 
ing of the VPL, the April article cites the “historical and 
public policy context” of the statute for the proposition 
that the decision was wrongly decided. However, these 
factors mandate the exact opposite conclusion. 

First, this argument flies in the face of the very defini- 
tion of the term “valued policy.” A valued policy is “one in 
which the value of the thing insured, and also the amount 
to be paid thereon in the event of loss, is settled by agree- 
ment between the parties and inserted in the policy.”’ 
Because the VPL fixes the amount payable when there 


= Florida case law is clear 
that, in cases of total loss, 
policy exclusions which 
directly or indirectly 


attempt to limit the liability 
of an insurer to less than 
face value of the policy 
are contrary to the VPL 
and, thus, void. 


Joe McFadden 


is a total loss resulting from a covered peril, the insurer’s 
liability is set at the inception of the policy, and the fixed 
portion of the loss cannot be affected, either to increase 
or decrease the amounts due, regardless of the actual 
cause(s) of the total loss. As recognized in Springfield 
Fire & Marine Ins. Co. v. Boswell, 167 So.2d 780 (Fla. 1st 
DCA 1964), “[t]his is not an unfair scheme, as the in- 
sured is stating the limits of his recovery and at the same 
time the insurer is basing his premium charges on the 
extent of his maximum exposure.” Thus, insurers, like 
insureds, are presumed to know of the VPL and factor 
this “face value rule” risk into the premiums charged to 
policyholders. 

Accordingly, the argument that, under Mierzwa, insur- 
ers are “suddenly compelled to pay policy limits . . . for 
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which premiums were never col- 
lected” is simply false. Furthermore, 
from a practical standpoint, this 
fixed value approach makes sense 
in light of the uncertainties as to de- 
termining causation following a to- 
tal loss to a structure.* Indeed, any 
division in most cases would simply 
be a mere guess. 

Second, while it is true that the 
VPL may have initially been applied 
to total and partial losses caused by 
single perils, that limited liability 
was extinguished following the 
amendment to the total loss provi- 
sion of the VPL, §627.702(1), which 
extends liability for total losses to 
all covered perils regardless of the 
cause(s) of the loss. Even under the 
old version of the VPL, which lim- 
ited an insurer’s liability to total 
losses in cases of the specified per- 
ils of fire or lightening, Florida 
courts still only inquired into 
whether the insurer was liable for 
any of the damage. 


In Smith v. Nationwide Mut. Fire’ 


Ins. Co., 564 F. Supp. 350 (N.D. Fla. 
1983), for instance, the insured’s 
structure was totally destroyed by 
fire. The plaintiff asserted she 
should recover the entire amount of 
the policy under Florida’s VPL. The 
insurer maintained that the insured 
should only recover her insurable in- 
terest under the policy, which did 
not equal policy limits. Finding that 
there was no Florida case on point, 
the court set out “to give effect to 
the theories behind the valued 
policy law... The court framed 
the issue as follows: “The purpose 
of the lawsuit filed in this court is 
to determine if the insurer is liable 


at all.”" In deciding 
this issue, the court 
distinguished those 
cases involving 
dwellings that were 
“severely damaged” 
from those “totally 
destroyed.” “Per- 
suaded by the very 
words of the valued 
policy law,” the court 
held that “[ilf the in- 
surer is liable, the 
wording of the val- 
ued policy law makes 
that liability for the face amount of 
the policy.”” 

Furthermore, Florida case law is 
clear that, in cases of total loss, 
policy exclusions which directly or 
indirectly attempt to limit the liabil- 
ity of an insurer to less than face 
value of the policy are contrary to 
the VPL and, thus, void.‘ In Mill- 
ers’ Mutual Insurance Association v. 
La Pota, 197 So.2d 21, 24 (Fla. 2d 
DCA 1967), the plaintiff had two 
separate insurance policies on a 
residential building. The policy with 
Millers’ Mutual was for $5,000 and 
the second policy with a different in- 
surance company was for $6,500. 
Millers’ Mutual claimed that a “pro 
rata liability” clause in its policy 
limited its share of the loss to 
$2,473.91, significantly less than its 
policy limits.’ The court, however, 
invalidated the pro rata clause and 
held that the VPL was fully appli- 
cable to an insured with two poli- 
cies covering his interests. Thus, 
based upon precedent stretching 
back three decades, it can hardly be 
said that Mierzwa’s voiding of the 
wind carrier’s flood exclusion some- 
how imposes new and unforeseen 
obligations on insurers. 


VPL as a “Calculated Risk” 

While acknowledging that the 
VPL does not provide for pro-rating 
liability where there are multiple 
policies insuring the same structure, 
Mr. Garaffa nevertheless argues 
that Mierzwa’s holding violates the 
basic rules of indemnity inasmuch 
as it allows for insureds to obtain a 
“double recovery.” But that is not the 
law in this state. 
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Florida courts have uniformly 

held that “the Valued policy law is 
founded upon the theory of ‘calcu- 
lated risk, while the pro rata insur- 
ance clauses are based upon the 
theory of ‘indemnity.”"’ For this rea- 
son, the statute operates like a liq- 
uidated damages clause rather than 
as an indemnity contract.'’ What the 
insured receives, by law, when he 
purchases an insurance policy in 
this state is the right to recover the 
policy limits if the insured property 
is totally destroyed, whether in 
whole or in part, by a covered peril. 
In other words, the wind carrier 
need not be concerned about the con- 
tractual relationship between the 
insured and his other peril carrier. 
This concept was illustrated in Coo- 
per v. Alford, 446 So.2d 1093 (Fla. 
1st DCA 1984). There, the court held 
that a mortgagee was entitled to 
receive proceeds under his 
homeowner’s policy in the event of 
a total loss notwithstanding that he 
had already recovered under a sepa- 
rate policy on the same property. In 
this case, the court stated: 
We acknowledge that the mortgagee will 
receive more in cumulative insurance 
proceeds than was owed by the mort- 
gagor at the time of the loss. But a con- 
trary result would mean that the mort- 
gagor would receive a windfall simply 
because the mortgagee had previously 
obtained a separate policy in which the 
mortgagor was neither a named insured 
nor a loss-payee. Hardly an equitable 
result.'® 

Simply put, it is not the provision 
of the courts to find “unjust” some- 
thing that the statute specifically 
permits.'* Laws could be enacted to 
prevent the overvaluation in insur- 
ance coverage, but again, that is the 
purview of the legislature and not 
the courts.*° Likewise, insurers 
themselves have the right to pro- 
hibit or limit additional insurance 
on the same structure when allowed 
by law.?! But when an insurer fails 
to take such action, it does so at its 
own risk, and the company cannot 
then take the position that there 
should be a narrow, restrictive in- 
terpretation of the coverage to avoid 
its contractual (and statutory) du- 
ties. It has long been the policy of 
this state that “ambiguities in an 
insurance policy must be strictly 
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construed against the insurer and 
in favor of coverage.” 


Conclusion 

Insurance companies are quick to 
advocate for the “plain meaning” of 
a statute as soon as it serves their 
interest to do so.** As we have seen, 
however, these same companies are 
just as quick to seek protection from 
such an interpretation when faced 
with the possibility of actually pay- 
ing legitimate claims for which they 
have taken a “calculated risk,” and 
lost. Suffice it to say that “when, as 
here, the statute [is] straightforward 
and clear, legislative history and 
policy arguments are at best inter- 
esting, at worst distracting and mis- 
leading, and in neither case authori- 
tative.”** Thus, any complaints as to 
Mierzwa’s interpretation of the val- 
ued policy law should be directed at 
the legislature, not the courts.”> Q 
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lands Ins. Co. v. Fowler, 181 So.2d 692 
(Fla. 2d D.C.A. 1966). 
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TRUSTS FOR PETS 


by Darin |. Zenov and Barbara Ruiz-Gonzalez 


t took months, but your clients are ready to sign 
their basic estate planning documents. Included is 
a revocable trust which, if properly funded, will 
avoid probate and guardianship proceedings. A 
credit shelter trust was structured to take advantage of 
the exemption against the estate tax. Any amount in 
excess of the exemption against the estate tax will go 
into a qualified terminable interest trust just in case the 
surviving spouse has some pending creditors. The client’s 
documents provide for distributions to their children at 
varying ages, thereby increasing the likelihood that your 
client’s life long efforts to accumulate assets will not be 
dissipated all at once. A guardian has been named for 
the clients in the event of their incapacity, along with a 
guardian for any minor or incapacitated children. You 
also have prepared durable powers of attorney, a health 
care surrogate, and a living will. Their documents pro- 
vide for some charitable gifts and ensure that the family 
heirlooms will pass to specifically named individuals 
least likely to sell them two days after the funeral. There 
is even a provision for a colorful disposition of the client’s 
last remains. The basics are covered. Your clients can 
rest assured that when they pass away, their assets will 
be distributed to their family in a tax-efficient and timely 
manner with some minor asset protection planning. 
The clients are just about to sign their documents, 
when they suddenly ask you about Max and Louie. Max 
and Louie? Who are Max and Louie? You frantically look 
at your client intake sheet and note there are no benefi- 
ciaries named Max or Louie. Are Max and Louie es- 
tranged cousins who will act as default beneficiaries? 
No, Max and Louie are their beloved golden retriever 
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and African gray parrot, respectively. 

Pets are an important part of the lives of many indi- 
viduals. A recent study found that 73 percent of dog own- 
ers and 65 percent of cat owners consider their compan- 
ion animals to be akin to a child or other close family 
member,' and many treat their pets as a member of their 
immediate family.’ Considering the close bond between 
pet owners and their pets, it is not surprising that a sub- 
stantial number of clients want to make provisions for 
the care of their pets should they be unable to do so them- 
selves. Until recently, the lack of a statutory mechanism 
made it difficult for clients to provide for their pets after 
their death. FS. §737.116, (2004), however, provides for 
the creation of an enforceable trust with a pet as a pri- 
mary beneficiary. 

Historically, bequests in favor of animals were frus- 
trated. Even when testators conscientiously made a spe- 
cific bequest for their pets, disingenuous beneficiaries 
often diverted the bequest for their own benefit. Although 
prior to January 1, 2003, Florida persons could set aside 
money for the care of their pets, these trust arrangements 
were honorary, meaning that Florida courts could not 
enforce the provisions of the trusts if the pet’s caretak- 
ers decided to use the money for their own purposes 
rather than for the care of the animal. Courts reasoned 
that an animal was not considered a beneficiary that 
could be identified in definite and certain terms; thus, 
the trusts became known as “honorary trusts.” 

Moreover, courts routinely held that the bequests in 
favor of the pets violated the rule against perpetuities, 
which generally provides that an interest in property 
must vest, if at all, no later than 21 years after the death 
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of a measuring life.* Since the life of 
the pet is what would affect the vest- 
ing of an interest in a pet trust, such 
trusts violated the rule against per- 
petuities.° Louie the African gray 
parrot, for example, might live 50 
years after his benefactor’s passing. 

In 1990, the National Conference 
of Commissioners on Uniform State 
Laws changed the Uniform Probate 
Code (UPC) to allow for pet trusts.® 
Some states have adopted the UPC, 
or a modified version, and have 
made the trusts valid for the life- 
time of the pet. In addition, a grow- 
ing number of jurisdictions, includ- 
ing New Jersey, Delaware, Alaska, 
South Dakota, Wisconsin, and Idaho 
have abolished the rule against per- 
petuities. The UPC does not elimi- 
nate the rule against perpetuities; 
it simply creates an exception to the 
rule. 

Florida recently joined the ranks 
of those states’ permitting the es- 
tablishment of trusts for pets. Un- 
der F‘S. §737.116 (2004), a trust may 
now be established for the pet’s life- 
time to provide for the care and 
maintenance of the animal. If more 
than one animal is being cared for 
out of the trust, the trust does not 
cease to exist until the last animal 
is deceased. The trustee can either 
be designated in the instrument cre- 
ating the trust, or a fiduciary may 
be appointed by the court. Addition- 
ally, the settlor of the trust can also 
appoint a trust protector who has 
the power to enforce the trust, and 
thereby ensure that the funds are 
spent for the pet and invested prop- 
erly.® 

FS. §737.116, reads: 


(1) A trust may be created to provide for 
the care of an animal alive during the 
settlor’s lifetime. The trust terminates 
upon the death of the animal or, if the 
trust was created to provide for the care 
of more than one animal alive during 
the settlor’s lifetime, upon the death of 
the last surviving animal. 

(2) Except as provided in this section, 
the law of this state regarding the cre- 
ation and administration of express 
trusts applies to a trust for the care of 
an animal. 

(3) A trust authorized by this section 
may be enforced by a person appointed 
in the terms of the trust or, if no person 
is so appointed, by a person appointed 
by the court. A person having an inter- 
est in the welfare of the animal may re- 


quest the court to appoint a person to 
enforce the trust or to remove a person 
appointed. The appointed person shall 
have the rights of a trust beneficiary for 
the purpose of enforcing the trust, in- 
cluding receiving accountings, notices, 
and other information from the trustee 
and providing consents. 

(4) Property of a trust authorized by this 
section may be applied only to its in- 
tended use, except to the extent the 
court determines that the value of the 
trust property exceeds the amount re- 
quired for the intended use. Property not 
required for the intended use, including 
the trust property remaining upon its 
termination, shall be distributed in the 
following order of priority: 

(a) As directed by the terms of the trust; 
(b) To the settlor, if then living; 

(c) Pursuant to the residuary clause of 
the settlor’s will if the trust for the ani- 
mal was created in a pre-residuary 
clause in the settlor’s will; 

(d) If the settlor is deceased, pursuant 
to the residuary provisions of the inter 
vivos trust if the trust for the animal 
was created in a pre-residuary clause in 
the trust instrument; or 

(e) To the settlor’s heirs. 

(5) This section applies to trusts created 
on or after January 1, 2003. 


When drafting a pet trust, either 
as part of a will, a revocable trust, 
or a stand-alone inter vivos trust, 
various factors should be given con- 
sideration. 


Tax Implications of a Pet Trust 
As with most estate planning pro- 
visions, pet trusts raise tax issues. 
In Re Seabright’s Estate, 95 N.E.2d 
779 (Ohio Ct. App. 1950), was the 
result of a dispute with the Ohio 
Department of Taxation as to 
whether an honorary trust was sub- 
ject to inheritance taxes. In this 
case, the decedent bequeathed the 
sum of $1,000 for the care of his dog, 
which was to be paid to the dog’s 
caretaker at the rate of 75 cents per 
day. In determining the inheritance 
tax due from the estate of the dece- 
dent, the trial court found that the 
statute authorizing the levying of a 
tax on successions to property did 
not authorize the levy of a tax upon 
the succession to property passing 
to an animal; that the $1,000 be- 
quest to the dog was therefore not 
taxable; and that the remainder of 
the $1,000, if any, after the death of 
the dog was taxable in the hands of 
the remaindermen. The appellate 
court held that a tax based on the 
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amount expended for the care of the 
dog could not lawfully be levied 
against the monies so expended, 
since it was not property passing for 
the use of a “person, institution or 
corporation.” 

Any amount passing to a pet trust 
by reason of the settlor’s death will 
generally be included in the gross 
taxable estate. Under Revenue Rul- 
ing 78-105,° the IRS has ruled that 
no portion of the amount passing to 
a valid trust for the lifetime benefit 
of a pet qualifies for the charitable 
estate tax deduction, even if the re- 
mainder beneficiary is a qualifying 
charity. The client, however, should 
consider how the estate taxes attrib- 
utable to such a trust should be 
paid. 

A problem also arises in the in- 
come taxation of a pet trust. An ani- 
mal is not a beneficiary recognized 
by the IRS and, therefore, cannot be 
taxed. A caretaker of the animal 
could not be charged with the tax 
liability because the caretaker 
serves only as an agent of the ani- 
mal and does not consume the dis- 
tributions for his or her own benefit 
(similar to a court appointed guard- 
ian of a minor or incapacitated per- 
son). This could create a lucrative 
tax loop because no one would be left 
with the obligation to pay the in- 
come taxes on the trust’s income. 
The IRS quickly recognized the 
problem, and in Revenue Ruling 76- 
4876 held that an enforceable pet 
trust established under a state stat- 
ute would be taxed on all of its in- 
come, regardless of any distribu- 
tions made for the benefit of the pet 
beneficiary.’ The result is that the 
trust is taxed as a complex trust that 
has not made any distributions. 

This gives rise to another compli- 
cation. In general, a trust’s income 
is subject to graduated income taxa- 
tion at the same rates as individu- 
als. However, unlike individual tax- 
payers who typically do not pay 
income taxes at the highest mar- 
ginal tax rate until their income 
exceeds $319,100, a trust’s income 
is subject to income tax at the high- 
est marginal rate after only $9,550 
of income, a significant detrimental 
income tax effect.''The IRS has soft- 
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ened this negative effect by taxing 
pet trusts at a rate comparable to 
married individuals filing separate 
returns, a marginal rate that is 
lower than that of the average 
trust.” 


Designate Animal Caretaker 

When setting up a pet trust, the 
client should carefully consider who 
will physically assume care of the 
pet after the client’s death, as this 
caretaker will ultimately receive the 
funds from the trust for the benefit 
of the pet. The person chosen should 
be someone who is willing and able 
to care for the pet in a manner con- 
sistent with the love, affection, and 
care the client provided during their 
lifetime. The client should make 
sure the potential guardian is will- 
ing to accept this responsibility and 
has the resources available to care 
for the pet (i.e., an active dog should 
not be bequeathed to a person re- 
siding in a one bedroom apartment). 

Another consideration when se- 
lecting a caregiver is whether the 
pets will be separated after the 
client’s death. Pets that have bonded 
with one another should be kept to- 
gether. 

The client should also select a 
successor caretaker in the event the 
first caretaker is unable or unwill- 
ing to care for the animal. They may 
also wish to consider giving the 
trustee the power to select a good 
home for the pets in the event that 
all the designated caretakers are 
unavailable. 


Nominate Trustee/Trust Protector 

The caretaker and the trustee 
should not be the same person. The 
trustee should be a person willing 
to administer the trust for the ben- 
efit of the pet. The trust may pro- 
vide for payment of a fee to the 
trustee, but there should be enough 
funds in the trust so that the trust 
corpus is not consumed in the pay- 
ment of trustee fees. As with the 
caretaker, the client should name 
successor trustees. 

In addition to the trustee, the 
statute also provides for the ap- 
pointment of a trust protector. This 
person, other than the trustee and 


the caretaker, has the power to en- 
force the trust and to ensure that 
the trust funds are being spent for 
the benefit of the pet. Consideration 
should be given to granting the trust 
protector the power to remove the 
original trustee in the event that the 
trustee ceases to administer the trust 
for the benefit of the pet or otherwise 
violates its fiduciary duties. 


Bequeath Animal to 
Trustee in Trust 

In order to ensure that someone 
is responsible for the pet at all 
times, the client should bequeath 
the animal to the trustee, in trust, 
with instructions to deliver the pet 
to the beneficiary or caretaker. 
Separating responsibility for the pet 
and the money creates a system of 
checks and balances. 


Determine Amount of Property 
to Transfer to Trust 

The amount used to fund the trust 
and, thus, available to care for the 
pet, should be carefully reviewed. 
Yearly costs to maintain a pet can 
vary significantly depending on the 
type of animal." The following fac- 
tors should be considered: the stan- 
dard that will be used for providing 
for the pet (i.e., what kind of dog 
food, shelter, grooming, etc.); 
whether any fiduciary (the trustee, 
protector, or caretaker) is to receive 
compensation; whether reserves 
will be provided for contingencies; 
type of pet, its health, yearly cost of 
maintenance, and life expectancy." 


Describe Type of Care 
Significant consideration should 
be given to the type of care desired 
for the pet. The client should leave 
detailed instructions in the trust 
document regarding food, housing, 
grooming, medical care, and burial 
or cremation.'° Some pets may re- 
quire special care such as skin soaps 
or special food. Upon the death of 
the pet, the client may have specific 
instructions for the disposition of 
the pet. They may want the pet cre- 
mated or buried in a pet cemetery. 
The cost for a pet burial can range 
from $250 to $1,000, while pet cre- 
mations are less expensive. Several 
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Internet sites offer online burial 
grounds where an obituary or eulogy 
can be posted.'® 


Specify Distribution Method 

The client should also determine 
the method of distribution from the 
trust to the caretaker. Distributions 
can be fixed (monthly, quarterly, 
annually) or left to the trustee’s dis- 
cretion. Whichever method is used, 
the amount distributed should 
equal the amount deemed necessary 
so that the caretaker does not re- 
ceive a windfall if the expenses are 
less than expected. On the other 
hand, the amount should be enough 
so that the caretaker does not have 
to absorb the costs if the expenses 
are more than the distribution. Pro- 
visions should be in place to provide 
for reimbursement of the caretaker 
for any out-of-pocket expenses that 
might be greater than the distribu- 
tion. The caretaker should also be 
required to submit receipts to the 
trustee to assure that the expenses 
are appropriate. To the extent that 
a fixed sum is to be distributed, pro- 
visions should be in place to adjust 
those sums for inflation (especially 
in the case of a pet with a long pro- 
jected life span). 


Designate Remainder Beneficiary 

As with any trust, the remaining 
property needs to go to someone. 
Therefore, the client should name a 
remainder beneficiary to receive any 
residual property upon the death of 
the pet or termination of the trust. 
As noted previously, if a charitable 
organization is named as a remain- 
der beneficiary, the client should be 
aware that no charitable deduction 
is permitted." 


Identify Animal to Prevent Fraud 

To prevent fraud, the client should 
clearly identify the pet for which the 
trust is created. A variety of meth- 
ods can be used to identify the pet. 
An inexpensive method is to create 
a file for the pet including pictures, 
a short biography of the pet, descrip- 
tion of markings, scars, or distinct 
characteristics, and veterinary 
records. A more sophisticated 
method is to implant a microchip in 
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the pet or have a DNA sample taken. 
Another option is to tattoo the pet 
in a place where the tattoo cannot 
be easily removed, such as an inner 
lip or belly. 

The trustee should be required to 
inspect the pet on a regular basis to 
ensure the pet is being cared for 
properly and to verify that the pet 
is still alive. 

As with all estate planning docu- 
ments, the trust document should be 
reviewed periodically to ensure that 
the appropriate pets are cared for 
(i.e., add new pets acquired after the 
documents were executed and re- 
move pets that may have passed 
away). 


Conclusion 

Until recently, it was difficult for 
clients to ensure their pets would be 
provided for following their death. 
ES. §737.116, however, creates the 
opportunity for clients to create an 
enforceable trust with a pet as a 
primary beneficiary. It is undeniable 
that many people treat their pets as 
relatives, and often care about their 
pets as much as the human mem- 
bers of their family. Not everyone is 
fortunate enough to have a family 
member or friend who will care for 
their pet after their death. For these 
people, estate planning that in- 
cludes provisions for their pet 
should be encouraged. Pet trusts are 
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now a viable alternative for such 
planning and provide pet lovers the 
peace of mind that comes with 
knowing one’s pet will be loved and 
cared for throughout its life. O 
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n average, 10,000 peti- 
tions for reorganization 
under Ch. 11 of the 
Bankruptcy Code are 
filed every year.' Of those compa- 
nies filing petitions, only 25 percent 
are expected to have their plan for 
reorganization confirmed by a 
bankruptcy court.? When further 
analyzing a company’s chance of 
emerging from Ch. 11 to become a 
thriving concern, the figure of suc- 
cess shrinks to about seven per- 
cent.*® Although the reasons behind 
the failure to reorganize success- 
fully vary, there is a constant theme: 
an insufficiency of funds necessary 
to achieve or carry out a plan for 
reorganization. 

In an effort to clarify prior law 
and facilitate successful reorgani- 
zations, Congress enacted §1146(c) 
as part of the Bankruptcy Reform 
Act of 1978 to give debtors tax re- 
lief by exempting post-petition 
transactions from taxes associated 
with the disposition or refinancing 
of real property interests. The ob- 
jective of the exemption is simple: 
By limiting the financial obliga- 
tions of transfers occurring under 
a reorganization plan, a greater 
portion of proceeds from the trans- 
actions are available to debtors, 
thereby increasing the likelihood 
that debtors will efficiently dis- 
charge their obligations and emerge 
from reorganization. Potentially, 
this exemption can be of substan- 
tial importance to debtors with real 
property interests located in 
Florida.‘ Compared to other states, 
Florida has some of the highest tax 
rates in the nation on transfers of 


by Walter C. Little 


Congress enacted 
§1146(c) to give 
debtors tax relief by 
exempting post- 
petition transactions 
from taxes associated 
with the disposition or 
refinancing of real 
property interests. 


an interest to real property as well 
as the financing or securitization of 
real property interests.° 

Section 1146(c) of the Bankruptcy 
Code provides that “the issuance, 
transfer, or exchange of a security, 
or the making or delivery of an in- 
strument of transfer under a plan 
confirmed under §1129 of this title, 
may not be taxed under any law 
imposing a stamp tax or similar 
tax.”° The section reads simply 
enough: Once a plan of reorganiza- 
tion has been confirmed by the 
bankruptcy court, transfers by the 
debtor are exempt from taxation. 
The problem, however, is that the 
relief granted by the strict interpre- 
tation of the exemption may be too 
little, too late. Depending on the 
size and complexities of the debtor’s 
business, the period between the 
filing of a Ch. 11 petition and the 
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Bankruptcy: In re Webster Classic Auctions 


Is the Door Finally Open for a 
Practical Application of §1146(c)? 


approval of the reorganization plan 
can extend for months or even years 
beyond the statutory timeframe of 
120 days. This preconfirmation pe- 
riod is critical to a debtor’s ability 
to rid itself of burdensome liabili- 
ties and liquidate its valuable as- 
sets into cash so that it may keep 
its business operational. Imagina- 
tive debtors, identifying the poten- 
tial value of the exemption and rec- 
ognizing the impracticality of its 
strict application, have requested 
that courts liberally construe the 
otherwise plain meaning of the 
term “a plan confirmed” so that 
post-petition transactions occurring 
outside the confirmation of a plan 
of reorganization are nevertheless 
exempt from taxation. 


Early interpretation of 1146(c) 
The seminal case that broadened 
the interpretation of the term “a 
plan confirmed” was In re Jacoby- 
Bender, 758 F. 2d 840 (2d Cir. 1985). 
In Jacoby-Bender, the disposition of 
real property occurred subsequent 
to the reorganization plan con- 
firmed by the bankruptcy court, but 
was not specifically referenced in 
the plan. On appeal at the Second 
Circuit, the City of New York ar- 
gued that the confirmed plan did 
not specifically authorize the sale, 
and thus the sale was not subject 
to the exemption, “because the plan 
did not mention any instrument of 
transfer and did not give the debtor 
the authority to make the specific 
sale.”’ Countering the city’s argu- 
ment as to the need for referencing 
the transaction in the plan, the Sec- 
ond Circuit noted the bankruptcy 
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court’s finding that “the 
plan’s consummation depended al- 
most entirely upon the sale of the 
building.”’ Disagreeing with the 
city’s position, the court stated that 
the purpose of Congress enacting 
§1146(c) was to “facilitate reorgani- 
zations through giving tax relief, a 
purpose served equally well when 
the reorganization plan leaves de- 
tails to be settled in the future.”’ The 
court went on to note that §1146(c) 
derived from §267 of the bankruptcy 
act which involved transactions that 
“serve to execute or make effective 
a plan confirmed under Chapter 
X.”"° Since §1146(c) “does not require 
that the reorganization plan include 
specifics” and the sale at issue was 
“necessary to the consummation of 
[the] plan,” the court held that the 
sale was subject to the exemption, 
not a plan, the consummation of 
which, depends on the closing of the 
transaction in dispute." 


A Fork in the Road 
Not buying into the logic of the 


Second Circuit’s decision in Jacoby- 
Bender, the Third Circuit Court of 
Appeals took a more academic ap- 
proach to the application of §1146(c) 
to transactions occurring before a 
Ch. 11 plan is confirmed. In In re: 
Hechinger Investment Company of 
Delaware, Inc., 335 F. 3d 243 (3d Cir. 
2003), the debtor filed a motion with 
the bankruptcy court requesting 
permission to sell its real estate in- 
terests and a declaration that the 
sales would be exempt from trans- 
fer taxes, even though the sales 
would close prior to the confirma- 
tion of its reorganization plan." 
Summarizing the debtor’s argu- 
ment, the court simplified the issue 
before it to whether the term “un- 
der a plan confirmed” could be in- 
terpreted to include transfers that 
are necessary to effect the confirma- 
tion of the reorganization plan." 
Adhering to the canons of statutory 
construction that tax exemption pro- 
visions are to be narrowly construed 
and that identical words used in the 
same act are intended to have the 


same meaning, the Third Circuit 
focused almost exclusively on the 
meaning of “under” in the phrase 
“under a plan confirmed.” To solidify 
its position, the court relied on the 
various definitions of “under” as pro- 
vided in Webster’s Dictionary and 
Random House Dictionary. Based on 
its review, the court determined that 
the most appropriate interpretation 
of “under a plan confirmed” is a plan 
that has been authorized by the 
courts.“ 

Accordingly, Hechinger dismissed 
the progressive interpretation the 
debtor proffered under Jacoby- 
Bender, and instead embraced a 
temporal interpretation of 
§1146(c).!° For the Third Circuit, 
transactions occurring after a plan’s 
confirmation are exempt, those that 
occur prior are not. Based on this 
rationale, if a debtor’s plan has not 
been authorized, even if the trans- 
action was a day away from the 
plan’s confirmation, any and all 
transactions are susceptible to taxa- 
tion. 


In less time than it takes to 
find your existing policy 


..complete a quick quote for your 


LAWYERS PROFESSIONAL 
LIABILITY INSURANCE. 


www. gilsbar.com/quickquote 


Visit us online and 


complete your 


quick quote form today. 
For more information 


please call 
1-800-906-9654 


Gilsbar is the exclusive administrator 
for the CNA Lawyers 
Professional Liability Program 
in the Siate of Florida. 

This partnership provides excellent 
coverage and service. 


CNA _ --GILSBAR 


CNA is a registered service mark and trade name with the U.S Patent and Trademark Office. The program referenced herein is underwritten by one or more of the CNA co pories. 
This information is for illustrative purposes only and is not a contract. It is intended to provide a general overview of the products and services offered. MK-05-2101 


THE FLORIDA BAR JOURNAL/DECEMBER 2005 29 


* 

| 


In re: Webster Classic 
Auctions, Inc. 

In the recent case of In re: Webster 
Classic Auctions, Inc., 318 B.R. at 
216 (Bankr. M.D. Fla. 2004), the 
debtor filed a motion requesting 
that the Bankruptcy Court for the 
Middle District of Florida order the 
refund of the documentary stamp 
taxes paid to the Florida Depart- 
ment of Revenue on its sale of post- 
petition real property. The debtor in 
Webster seemingly faced an uphill 
battle: Not only was the transaction 
consummated prior to the submis- 
sion of the debtor’s reorganization 
plan, but the order approving the 
sale of the property made no men- 
tion of the application of §1146(c) to 
the transaction, nor were there any 
findings regarding the necessity of 
the sale as part of the reorganiza- 
tion. Without precedent from the 
11th Circuit regarding the applica- 
tion of §1146(c) to preconfirmed 
transactions to rely upon, the bank- 
ruptcy court had to choose the prac- 
tical interpretation of the Second 
Circuit in Jacoby-Bender and the 
bright line, temporal test of the 
Third Circuit in Hechinger. 

Webster began its analysis of the 
applicability of §1146 (c) by noting 
that the restrictive interpretation of 
the Third Circuit would reject a 
transaction even though it was con- 
templated in a submitted plan or 
disclosure statement simply be- 
cause the transaction occurred at an 
arbitrary time before confirma- 
tion.'* The court also noted that the 
Hechinger court, along with the 
Fourth Circuit in In re NVR, L.P., 
189 F. 3d at 456-57, were both in- 
stances in which the appeals court 
reversed the bankruptcy court find- 
ings “perhaps implying [that] the 
sometimes academic exercise of 
statutory interpretation may be 
overshadowing the practical reali- 
ties of bankruptcy reorganization.”" 
Critical of this approach, the bank- 
ruptcy court stated “[t]hough ap- 
pealing in its simplicity, this tem- 
poral interpretation largely ignores 
the [essense] of Ch. 11 reorganiza- 
tion cases.”'* Relying on the well 
articulated reasoning of the dissent 
to the Third Circuit’s Hechinger 


holding, the court thought it best not 
to look to the timing of a transfer, but 
rather to the necessity of the trans- 
fer in relation to the proposed plan. 
Deferring to a more sensible appli- 
cation of the exemption in light of the 
sophistication of the reorganization 
process, the court believed that “in- 
serting an artificial preconfirmation 
[versus] postconfirmation line of de- 
marcation into the [Section] 1146(c) 
analysis fails to recognize the com- 
plexities the reorganizing debtor of- 
ten faces.” Webster expounded on 
this need for practicality by finding 
that, rather than implying a tempo- 
ral test, the “under a plan confirmed” 
language of §1146(c) should instead 
be considered a mechanism for allow- 
ing all interested parties to address 
the debtor’s election of the exemption 
and the transaction’s relationship to 
the confirmation of the reorganiza- 
tion plan. In the view of Webster, the 
language was truly intended to pro- 
vide “appropriate notice and oppor- 
tunity for parties to understand 
there is a debtor in bankruptcy and 
the transfer in question involves the 
debtor’s property and a taxable 
event.”” 

Explaining its interpretation, the 
court provided its own criteria for 
determining the applicability of 
§1146(c).2! First, there must be a 
plan of reorganization in place, spe- 
cifically contemplating the sale of 
real property and setting forth the 
requirements of §1146(c).?? The 
court stated that the plan need not 
provide the particulars of the trans- 
actions, but rather simply contem- 
plate the sale of property as part of 
the reorganization. Second, the plan 
must ultimately be confirmed for 
the debtor to take advantage of the 
exemption. Finally, the court im- 
posed its own interpretation of “un- 
der a plan confirmed” by holding 
that proper notice must be served 
on all relevant taxing authorities by 
including such notice in the required 
§363(b) motion for the sale of such 
property.” Based on these criteria, 
the court denied the debtor’s motion 
for refund due to the fact that no 
reorganization plan had been sub- 
mitted before the closing of the 
transaction. ** 
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Webster and the 11th Circuit 

Understanding the importance of 
the §1146(c) to a debtor’s eventual 
emergence from Ch. 11, the Bank- 
ruptcy Court of the Middle District 
of Florida laid a practical blueprint 
for how courts should analyze the 
applicability of §1146(c) to 
preconfirmation transfers. However, 
it remains to be seen if other courts, 
and in particular the 11th Circuit 
Court of Appeals, will adopt its cri- 
teria. One problem facing the 11th 
Circuit’s approval of Webster’s crite- 
ria is its holding in Jn re T:H. Or- 
lando, Ltd. ,391 F.3d 1287 (11th Cir. 
2004), published one week prior to 
the decision in Webster. 

Although the transaction before 
the court in T: H. Orlando, Lid.,was 
the refinance of a nondebtor’s 
postconfirmation mortgage loan and 
the holding primarily addressed the 
right of third parties to claim ex- 
emption under §1146(c), the issue 
before the court inherently de- 
pended upon the interpretation of 
what “under a plan confirmed” 
meant. Without engaging the deci- 
sions that broaden the interpreta- 
tion of “under a plan confirmed,” 
the 11th Circuit stated that 
“Iwhere] the language of the stat- 
ute is plain, our sole obligation is 
to enforce the statute according to 
its terms.”” Following the rationale 
and holding of the Third Circuit, the 
court plainly declared that “[a] 
transfer ‘under a plan’ refers to a 
transfer authorized by a confirmed 
Ch. 11 

It remains to be seen if the 
Webster criteria will be embraced in 
light of the 11th Circuit’s seemingly 
firm examination of the transaction 
occurring in 7-H. Orlando, Ltd., The 
facts of T:H. Orlando, Ltd., are dis- 
tinguishable from Webster so there 
is the possibility that the 11th Cir- 
cuit could re-analyze the applica- 
tion of its holding if an issue involv- 
ing a preconfirmation transfer is 
submitted for review.”’ Based on 
the varying opinions within and 
outside the circuit, it is only a mat- 
ter of time before the 11th Circuit has 
an opportunity to give its interpreta- 
tion of the applicability of §1146(c) to 
preconfirmation transfers. 


A Future Under Webster — Are 
Escrow Accounts the Answer? 

If the decision in Webster is 
adopted by other courts in the 11th 
Circuit as the standard for deter- 
mining the applicability of §1146(c) 
to preconfirmation transaction, 
courts will face a complication in- 
herent in the Webster criteria: How 
do you exempt a transaction that 
would occur before confirmation? 
One of the requirements of the 
court’s holding is that the transac- 
tion must ultimately be approved by 
the bankruptcy court. If bankruptcy 
courts allow the exemption contem- 
poraneously with a preconfirmation 
transaction, how are debtors and 
their counsel to address situations 
involving the transactions when the 
submitted plan is never confirmed? 
Does the debtor have the immedi- 
ate obligation to pay the tax upon 
the failure of confirmation? Is the 
Department of Revenue compelled 
to initiate action as a prelude to 
payment? Even more puzzling: 


What if the debtor no longer has suf- 
ficient funds to pay the tax or has 
entered into a separate obligation 
to apply the funds saved by the tax 
for its benefit or to the benefit of its 
creditors? 

The answer may very well be the 
placement of the funds in contro- 
versy into escrow. To ensure proper 
application, the funds could either 
be placed with the court or with a 
third party escrow agent, such as a 
financial institution or a title insur- 
ance company. By placing the funds 
in escrow, both the debtor and the 
taxing authority can be assured that 
the funds will be available simply 
upon the confirmation or denial of 
confirmation of the reorganization 
plan.** Moreover, the use of escrows 
would bring structure to the process 
of determining entitlement and 
would promote judicial economy; a 
court’s deliberation as to whether 
disbursement was warranted would 
be limited to establishing whether 
preordained conditions had been 
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satisfied.” The use of escrows also 
ensures that the debtor will en- 
deavor to work through the plan- 
ning process in a reasonable and 
timely manner in order to collect the 
benefits of the exemption. 


Policy Consideration — Further 
Broadening of Webster 

If the decision in Webster becomes 
the standard for determining the 
use of §1146(c) to preconfirmation 
transactions with the natural ac- 
companiment of escrows, practitio- 
ners and judges should ask them- 
selves: Why stop at applying the 
exemption to preconfirmed transac- 
tions? Why not open §1146(c) and 
the escrow process to all transac- 
tions subject to taxation that occur 
after the filing for relief under Ch. 
11? Certainly, the bankruptcy court 
would have jurisdiction to place the 
disputed portion of the proceeds 
from a post-petition transaction by 
virtue of §363(b) of the Bankruptcy 
Code. If the intent behind §1146(c) 


Trend 2006 

Florida 
Legal» 
Leade 
Named by Thar Peary : 

lets Ballot Deadline: Monday, December 12... >. 
THE FLORIDA BAR JOURNAL/DECEMBER 2005 31 


is to facilitate successful reorgani- 
zation, then why limit a debtor’s 
transactions to those occurring af- 
ter the submittal of a plan when 
such an event is truly arbitrary in 
light of the ultimate confirmation of 
the debtor’s plan? 

Under this approach, the other 
criteria set forth in Webster could 
apply (including a finding by the 
court that the transaction is neces- 
sary to the confirmation of the plan) 
with the eventual confirmation of 
the plan of reorganization being the 
final determining factor. Such an 
application of §1146(c) would fur- 
ther promote the concept of fund 
availability endorsed by the Webster 
court as well as the bankruptcy 
court in Hechinger which reasoned: 
“a ‘transfer that is necessary to ef- 
fect the confirmation of a plan’ is a 
plan without which it would be im- 
possible or at least difficult to pay a 
debtor’s creditors and thus difficult 
to gain the creditor’s approval of a 
proposed plan.”*° By applying this 
standard, there would be more 
money for creditors, thereby facili- 


tating the reorganization process, 
which is the ultimate intent behind 
the creation of §1149(c). Q 


1 See Dr. Gordon Bermant and Ed 
Flynn, Bankruptcy by the Numbers, Ex- 
ecutive Office for United States Trust- 
ees, at www.usdoj.gov/ust/press/articles/ 
abi_032002.htm. 

2 See id. 

3 See John C. Murray, Bankruptcy 
Facts, at www.firstam.com/faf/html/cust/jm- 
bankfacts.html (relying on the 2001 statis- 
tical analysis of PricewaterhouseCoopers). 

* The exemption also benefits those 
transactions subject to Florida’s docu- 
mentary stamp tax that do not involve 
the transfer or encumbrance of a real 
property interest, such as the transfer 
of a security or the giving of an unse- 
cured promissory note. See FLa. ADMIN. 
Cops, ch. 12B-4. 

> The documentary stamp tax rate for 
transfers of a real property interest is 
$.70 on each $100 of consideration paid 
or to be paid. See Fia. Star. §201.02(1) 
(2004). The documentary stamp tax rate 
on promissory notes or other written 
obligations to pay money is $.35 for each 
$100 of the obligation evidenced by the 
document. See Fia. Stat. §201.08(1)(b) 
(2004). A nonrecurring intangible tax, 
which has a rate of $2 on each $1,000 of 


the just value of a note or other obliga- 
tion for payment of money which is se- 
cured by a mortgage or other lien on 
Florida real property. See Star. 
§199.133(1) (2004). 

®§ 11 U.S.C §1146(c) (1979) (amending 
11 US.C. §267 (1938)). 

? Jacoby-Bender, 758 F.2d at 841. 

8 Id. at 841. 

Td. 

10 Td. at 842. 

1 Td. 

2 See Hechinger, 335 F. 3d at 246. 

13 See id. at 252. 

4 See id. at 253. Although the majority 
routinely looked to the use of the term 
“under” throughout the Code, it failed 
to give any credence to the dissent’s at- 
tempt to relate the Code’s use of the 
term “authorized” in lieu of the term 
“under” to denote a temporal require- 
ment: “The dissent points to provisions 
of the Bankruptcy Code in which the 
term ‘authorized’ is used and argues that 
if Congress had meant ‘under a plan’ to 
mean ‘authorized by a plan, it would 
have used the latter phrase. Dissent at 
25. We reject this argument. There can 
be no doubt that ‘under’ may mean ‘au- 
thorized by.’ In some contexts, the mere 
word ‘under’ may be sufficient to con- 
vey this meaning, whereas in others an 
explicit reference to the concept of legal 
authority may be necessary.” Id. at 253 
n.3. 

15 See id. at 256-57. 

16 Webster also noted the similarity of 
the holding in Hechinger to that of the 
Fourth Circuit in In re NVR, L.P., 189 F. 
3d 442 (4th Cir. 1999) (holding that lower 
courts have misinterpreted Jacoby- 
Bender to apply to transfers necessary 
for the confirmation of a plan instead of 
the consummation of a plan). 

17 Webster, 318 B.R. at 219. 

18 Td. at 218. 

a9. Td. 

21 The court would go on to further de- 
tail its criteria: “[a]ssuming all of the 
criteria are met, a Court must still de- 
termine whether the sale meets all of 
the other requirements found in 363(b) 
and 1146(c).” Id. 

22 Presumably, the transactions refer- 
enced in the first requirement of Webster 
include refinances. 

3 In a footnote to the third require- 
ment, the court went on to provide that 
the §363(b) motion is not the only ve- 
hicle to provide appropriate notice to 
taxing authorities, but rather the most 
convenient. See id. at 219 n.3. 

*4 Oddly enough, a similar rationale 
and holding is found in a Southern Dis- 
trict of New York decision a month and 
a half before Webster. In In re Beulah 
Church of God in Christ Jesus, Inc., 316 
B.R. 41 (Bankr. S.D.N.Y. 2004), the court 
held that the sale of debtor’s real estate 
assets prior to plan confirmation quali- 
fies for the exemption from transfer 
taxes under §1146(c) of the Bankruptcy 
Code where the sale is integral to the 
debtor’s Ch. 11 reorganization plan and 
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is subsequently confirmed. Explaining 
its rationale, the bankruptcy court 
stated that: “Focusing on the role of the 
particular transfer at issue in enabling 
the debtor’s plan, rather than on a tem- 
poral test, recognizes the realities of how 
distressed businesses are restructured 
in Ch. 11. For example, it is just as likely 
that a debtor may need to arrange a fi- 
nancing or to close a sale as a condition 
precedent to the parties’ willingness to 
proceed with plan confirmation as it is 
for the parties to agree on the terms of 
a plan, obtain information and then see 
what the sale of a key asset or a pro- 
posed financing will bring.... It is rea- 
sonable to conclude that Congress did 
not intend to impose an arbitrary and 
illogical temporal distinction on sales 
necessary or integral to a chapter 11 
plan.” Id. at 46. 

25 T.H. Orlando, Ltd., 391 F. 3d at 1291. 

27 “[Ajlthough they addressed this 
court’s decision in In re Jacoby-Bender 
Inc., 758 F. 2d 840 (2d Cir. 1985), nei- 
ther NVR nor Hechinger nor the other 
courts that have categorically refused to 
apply section 1146(c) to any pre-confir- 
mation transfers were bound, as is this 
Court, by Jacoby-Bender.” Beulah 
Church, 316 B.R. at 47. 

28 Issues always arise when consider- 
ing the role of a third party escrow agent: 
Are the funds placed in an interest bear- 
ing account? Who has the right to any 
accrued interest? Is the transaction in- 
surable at the time of recording of the 
instrument of conveyance? These ques- 
tions and many more are succinctly ad- 
dressed in John C. Murray’s article, 
Transfer-Tax Considerations in Real 
Estate Bankruptcy Proceedings. See 
John C. Murray, Transfer-Tax Consider- 
ations in Real Estate Bankruptcy Pro- 
ceedings, 38 REAL Prop. Pros. & Tr. J. 
377 (Summer 2005). 

2° There is plenty of precedent for the 
use of escrows in §1146(c) disputes. In 
Beulah Church, the court ordered the 
portion of the proceeds for the sale of 
the disposition earmarked for payment 
of transfer taxes be held in escrow pend- 
ing the confirmation of the reorganiza- 
tion plan. The City of New York filed its 
objection to the sale, but acknowledged 
that the sale could proceed if at least 
the amount of the transfer tax was es- 
crowed in an interest-bearing account. 
See Beulah Church, 316 B.R. at 42. 

30 See Hechinger, 335 F. 3d at 252. 
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Florida Construction Liens: 
Representing the Residential Owner 


his article explores the le- 

gal representation of the 

owner of a residential 

dwelling under construc- 
tion with regards to nonprivity 
lienors when there is no payment 
bond. Florida’s Construction Lien 
Law, Part I, F.S. Ch. 713 (2003), does 
not have a general reputation of 
being very “owner friendly.” In fact, 
the ability of someone who has no 
contract with a property owner to 
create a cloud or encumbrance on 
that property without the owner’s 
consent might seem contrary to the 
basic legal concept of private prop- 
erty rights. Were it not for the com- 
peting equitable concept of unjust 
enrichment, construction lien rights 
for nonprivity lienors would be dif- 
ficult to defend. 

As various communities have, 
from time to time, experienced the 
highly-published reports of “bad” 
builders who have abandoned in- 
complete jobs, leaving owners to 
deal with construction liens for un- 
paid bills, some members of the 
news media have called for lien law 
reforms to protect owners. Yet, as 
legal practitioners in this area 
know, since the last major rewrite 
of these laws in the early 1990s,! 
the application of this law to resi- 
dential properties has become more 
and more favorable to owners. 

For example, prior to 1991, each 
payment made by an owner to the 
contractor prior to the recording of 
a notice of commencement was con- 
sidered an “improper payment”; 
thus, the owner remained liable for 
liens even to the extent of having 
to “pay twice” for the same services 


by Fred. R. Dudley 


Proper legal 
representation 
requires a working 
knowledge of the 
statutory provisions 
and case decisions 
under F.S. Ch. 713. 


or materials. However, effective 
January 1, 1991, the law was 
amended’ so that all progress pay- 
ments made prior to receipt of a 
notice to owner are now subject to 
the owner’s “proper payment” de- 
fense, unless the notice of com- 
mencement has expired’; this is 
also now the same as to the final 
payment, if it is made based on the 
contractor’s final payment affidavit. 
As a result, an owner has no obli- 
gation to a nonprivity lienor unless 
and until that owner timely re- 
ceives’ a notice to owner in proper 
form from that lienor. 

In addition, various “demands” 
have been added to this law which, 
if made by the owner but unmet or 
unanswered, can have an adverse 
effect on a lienor’s ability to recover 
from the owner. One of these de- 


34 THE FLORIDA BAR JOURNAL/DECEMBER 2005 


mands, known as the “death pen- 
alty” for lienors because it operates 
as a complete defense to the lien, is 
found in §713.16(2) and (3), the use 
of which is recommended as de- 
scribed later in this article. 

The codification of prior case law 
regarding lender responsibility,° 
added in 1992 as §713.06(2)(d), is 
another great example of the 
“owner friendly” approach of the 
construction lien laws. Likewise 
with the 2003 statutory additions 
of a new mandated contract disclo- 
sure for every direct contract with 
owners,’ an enhanced “warning” ad- 
dressed to owners in the notice to 
owner form,* and a new “warning” 
required in the claim of lien form.° 

Armed with these changes, the 
legal representation of the property 
owner also becomes more complex, 
and the attorney’s failure to avail 
the client of these useful “tools” may 
well result in an increase in profes- 
sional malpractice claims. This ar- 
ticle will describe the use of some 
of these statutory provisions to 
serve the owner’s best interests; 
conversely, a lienor’s best interests 
might also be well served by an 
awareness of these recommended 
owner friendly techniques and pro- 
cedures. 


Initial Conference with Owner 

Unlike many experienced lienors, 
a property owner may encounter 
construction lien issues only once 
or twice in a lifetime. Like most 
“lay” clients, a property owner en- 
countering an actual or potential 
lien situation can greatly benefit 
from carefully following the instruc- 


y 


tions of their lawyer, many of which 
are not unlike those that would be 
given in any potentially adversarial 
situation: Don’t discuss the matter 
with anyone, except the attorney, 
and don’t sign anything, even what 
may appear to be a simple delivery 
ticket, without the attorney’s review. 
In addition, however, the unique- 
ness of the construction lien law 
should include other areas of in- 
structions, such as checking the ac- 
curacy of the owner’s current mail- 
ing address, as reflected on any 
recorded notice of commencement, 
and making sure that all registered 
or certified mail is claimed as soon 
as possible.’ Also, due to the “pre- 
vailing party” nature of an award of 
attorneys’ fees pursuant to FS. 
§713.29 (2003), every property 
owner should be made aware of his 
or her possible exposure to addi- 
tional liability for such fees. In fact, 
a failure to do so may cause any such 
liability to fall on the attorney!" 

Attorneys are advised to include 
these initial instructions in their 
engagement letter, being careful to 
describe the scope of legal employ- 
ment in terms the client will under- 
stand, including the basis for pro- 
fessional charges. 

The official records should also be 
checked at this point for the purpose 
of reviewing the client’s deed, com- 
paring the legal description therein 
with any recorded notice of com- 
mencement, determining the “life” 
of any such notice (i.e., one year or 
some other period as stated therein), 
and verifying the priority status of 
any mortgages.'* The attorney 
should also attempt to verify that 
improvements to the property were 
actually commenced within 90 days 
of the recording of such notice, as 
required to have an unexpired no- 
tice of commencement. 


Gathering Required Information 

The proper legal representation of 
a property owner encountering con- 
struction liens requires gathering 
information that the client may not 
have. Of course, the attorney may 
always start with those documents 
which the client should have, such 
as the construction contract, con- 


struction loan agreement, and cop- 
ies of all lien documents (especially 
notices to owners). The client should 
be advised in the initial conference, 
and in a follow-up letter, of the im- 
portance of continuing to provide 
the attorney with lien documents 
which may be received from time to 
time during the representation. Be 
sure to include the need to keep all 
envelopes as well, attached to their 
contents, and with the client’s nota- 
tion thereon of the actual date of 
receipt.'® 

Next, written contact (or confir- 
mation of contact) should be made 
with any construction lender to ob- 
tain copies of lien documents in 
their possession, with dates of re- 
ceipt for each, and a listing of the 
dates and amounts of each draw 
payment. While in many cases the 
building contractor may be or be- 
come an adverse party, some at- 
tempt should be made as soon as 
possible, either directly or through 
the client, to obtain copies of the 
builder’s contracts, proposals, or 


purchase orders with all subcontrac- 
tors and suppliers hired by the 
builder.‘ In addition, it’s usually 
helpful to obtain a copy of the build- 
rs’ “final statement” or billing to 
the owner as soon as possible, since 
it may serve to later estop un- 
founded claims that can arise in 
anticipation of a contract dispute. 
The final statement should also re- 
flect all addendums to the construc- 
tion contract (ATCs) with descrip- 
tions of both contract change and 
the amount by which each such 
change increases (or decreases) the 
total contract price, as well as all 
amounts by which any contract “al- 
lowances” were not used or ex- 
ceeded. 

Disputes may often arise about 
the critical dates which govern ser- 
vice of the notices to owner and the 
recording of the claims of lien, with 
the lienor’s records almost always 
reflecting that their actions were, 
not surprisingly, “timely.” Some- 
times, it is possible to easily resolve 
disputed or questionable dates of 
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“first furnishing” or “last furnish- 
ing”!’ by reviewing the contractor’s 
own records, or any “log” or photos 
the owner may have made. Often, it 
will be necessary to obtain and re- 
view the lienor’s labor time records, 
invoices, and delivery tickets. In ad- 
dition, don’t overlook the “public 
records” of the _ building 
department’s own inspection dates, 
many of the major ones of which will 
be reflected on the building permit 
that is required to be posted on the 
jobsite until final inspection. Thus, 
for example, if a concrete supplier 
is claiming a “first furnishing” date 
much later than the building 
inspector’s approval of the concrete 
foundation, resorting to that lienor’s 
actual truck delivery tickets would 
be in order.'* 


Managing the Information 

All of this information will be 
helpful in the preparation of a com- 
plete chronology of events, which 
will become the basis for the ulti- 
mate evaluation of the validity of 
any recorded claims of lien, as well 
as the applicability of the owner’s 
“proper payment” defenses (and the 
extent of any potential lender re- 
sponsibility to the owner). In addi- 
tion, it is usually helpful to create 
and maintain a spreadsheet for no- 
tices to owner and claims of lien. The 
key dates, such as: first furnishing, 
service of notice, recording of lien, 
and last furnishing, along side the 
name and address of each lienor 
serving notice, can be reflected in 
summary format, so that “untimely” 
events become obvious. Even if a 
lienor has timely served its notice 
to owner and timely recorded a 
claim of lien in the correct amount,'’ 
the application of the owner’s 
“proper payment” defense may leave 
little, if any, funds from which the 
lienor can enforce payment. To this 
extent, compliance with the con- 
struction lien law is no guarantee 
that a lienor will be paid, just as the 
owner has no guarantee that con- 
struction can be completed at a to- 
tal cost not exceeding the original 
contracted price. 

In addition, if the final payment 
has not yet been made to the con- 


tractor, such as in the case of an 
abandonment by the contractor, the 
owner is required either to make 
payments to all lienors or to follow 
a special procedure in order to prop- 
erly recommence construction in a 
manner that will also allow the 
owner to receive credit (as a “proper 
payment” defense) for the reason- 
able costs to complete the construc- 
tion in accordance with the original 
plans and specifications. Since pay- 
ment of lienors may be premature 
in such circumstances and present 
unnecessary liability risks to the 
owner, the alternate procedure is 
usually in the owner’s best inter- 
ests.”° 

Even without abandonment by 
the contractor, an owner has the 
right, upon proper notice to the con- 
tractor and under certain conditions, 
to make payments directly to 
lienors. F.S. §713.06(4) (2003) pro- 
vides an order of payment priorities 
among competing lienors for the 
owner to follow safely. 

In order to maximize both the cor- 
rect information being sought and 
the number of defenses available to 
the owner, it is vital that every 
lienor receiving notice be served by 
certified or registered mail with a 
demand for “sworn statement of ac- 
count,” pursuant to §713.16(2). In 
fact, such notices should be one of 
the first things an owner’s attorney 
prepares and mails as soon as pos- 
sible after being retained. Lienors 
have 30 days to respond, under oath, 
and the failure to do so, or the fur- 
nishing of false information, will 
result in a complete loss their lien 
rights! If responded to properly and 
timely, however, the information 
provided should further assist the 
owner in determining the best 
course of action, including termina- 
tion of the construction contract. 

While ordering and examining a 
current title report of the owner’s 
property for the purposes set out 
above, the owner should also make 
written demand on the contractor 
for a complete list of all subcontrac- 
tors and suppliers,”! pursuant to 
§713.165 (2003). The contractor’s 
failure to do so within 10 days of 
receipt of such demand may cause 
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the contractor to forfeit its right to 
a construction lien, at least to the 
extent such failure to respond (or 
any omission therein) is prejudicial 
to the owner. Copies of each such 
subcontract or supply contract can 
also be demanded by the owner pur- 
suant to F.'S. §713.16(1) (2003). 

Added to the owner’s defenses, 
such as for “proper payments,” are 
the following: “untimely” service or 
recording; use of improper forms; 
failure to timely enforce a lien; use 
of a fraudulent or exaggerated lien; 
or failure to respond properly and 
timely to various demands for infor- 
mation. There are also defenses 
available to the owner for a lienor’s 
misapplication of designated funds 
to an open account, the lienor’s fail- 
ure to demand such designation;” 
and the failure of a lienor to be prop- 
erly licensed to perform the con- 
struction work.” 


Proof of “Privity” 

Occasions may arise in which a 
lienor who appears to be without 
privity may claim to have come into 
privity with the owner. Section 
713.05 expressly recognizes that a 
lienor may move from nonprivity 
status to privity status and autho- 
rizes the use of one claim of lien for 
all the services or materials fur- 
nished in both situations. This may 
present a difficult issue of proof for 
the lienor, but one which becomes 
important to excuse a lienor who has 
not timely served a notice to owner 
in proper form. 

The lack of a statutory definition 
for “privity” hasn’t made this proof 
of privity any easier, and numerous 
case decisions have attempted to 
identity the elements required for 
the application of this concept. The 
commonly understood meaning of 
“privity” is the existence of a direct 
contract with the owner. However, 
there are at least two problems 
which can arise from using “privity” 
in this manner. First, “direct con- 
tract” is already defined in FS. 
§713.01(9) (2003) to mean “a direct 
contract between the owner and any 
other person,” so that “privity,” as 
used in §§713.05, .06 and .07, must 
mean something different. Second, 
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“privity” is also used in 
§713.23(1)(c)** to refer to the rela- 
tionship between a lienor and a con- 
tractor. 

Case law has been consistent in 
holding that privity between a 
lienor and an owner means more 
than mere knowledge by the owner 
that the lienor was working on the 
owner's property.”? When an owner 
has given directions directly to a 
lienor for corrective work, “privity” 
has not been found to arise, even as 
to the costs of the corrective work 
performed.” In fact, absent proof of 
an owner's express or implied prom- 
ise to the lienor to make payment 
for labor or materials furnished, no 
privity can be created.” 

In addition, any promise of direct 
payment by an owner would have 
to be supported by some consider- 
ation,”* and any such “guarantee” of 
a third party’s payment would re- 
quire a writing signed by the owner 
in order to satisfy the statute of 
frauds requirements of F.'S. §721.01 


(2003).”° Thus, any claim of “privity” 
by a lienor may very well require 
either a direct contract with the 
owner (as in the case of a payment 
guarantee) or some proof that the 
owner has received consideration 
from the lienor to support a prom- 
ise of direct payment. 

Therefore, a careful inquiry and 
investigation should be undertaken 
with the owner regarding all per- 
sonal contacts and communications 
with those lienors who may other- 
wise appear to have no privity with 
the owner, especially any such 
lienors who have failed to serve 
timely and properly a notice to 
owner.” In particular, those lienors 
who have had an opportunity to 
communicate directly with an 
owner, such as for the selection of 
equipment, materials, colors, or 
styles to be furnished or installed, 
might undertake some extraordi- 
nary efforts to later claim and sup- 
port a finding of “privity” with the 
owner. For example, would the 


owner's signature on a written con- 
firmation which only identifies se- 
lections made by the owner create 
“privity”? Not likely. What if that 
written confirmation also included 
the pricing of those selections? 
Again, probably not. However, if that 
written confirmation included both 
pricing and the owner’s express 
promise to pay the lienor directly for 
same “privity” might be found to 
arise, if there was also a finding that 
consideration for that promise had 
been given. 

Some of the various factors to be 
considered in making such a deter- 
mination should include the follow- 
ing: Who received the lienor’s initial 
proposal and price for supplying of 
labor or materials? Did the lienor 
communicate with the owner re- 
garding delivery dates or defects? 
Did the prime contractor abandon 
the job or otherwise default? To 
whom were the lienor’s invoices 
sent? How did the lienor describe its 
relationship with the owner in lien 
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documents or otherwise? Did the 
lienor execute any partial releases 
at the owner’s or lender’s request? 
Did the lienor receive any written 
promise from the owner for direct 
payment or guaranteeing payment? 

Proof of consideration should fall 
on the lienor, if the owner asserts a 
lack thereof as a defense, and might 
be difficult to establish. If the owner 
has already “promised” to pay the 
contractor for such selections, or oth- 
erwise stated, the contractor is al- 
ready obligated to furnish such se- 
lections to the owner,”! there would 
already exist a means to enforce the 
delivery or installation by way of a 
claim for breach of contract. In ad- 
dition, why would an owner obligate 
themselves to pay both the contrac- 
tor and the lienor for the same goods 
or services?” 

On the other hand, if the lienor 
communicates an unwillingness to 
rely solely on the contractor’s credit 
worthiness for continued furnishing 
of goods or services, such as when a 
bad payment history has developed 
or when the contractor has aban- 
doned construction or has declared 
bankruptcy, an owner’s promise of 
direct payment might be founded on 
adequate consideration to support 
a “privity” relationship. In such 
cases, however, any “guarantee” of 
payment will still have to be in writ- 
ing and signed by the owner. 

Finally, a lienor who intends to 
rely on a “privity” relationship with 
an owner should be careful to be 
consistent in that position, both in 
any attempted notice to owner it 
serves, or in any claim of lien it 


records, the latter of which is a 
sworn statement the falsity of which 
might lead to a finding that the lien 
was fraudulent. Such a result would 
not only provide a complete defense 
to the owner against enforcement 
thereof,** but might also trigger re- 
covery of both compensatory dam- 
ages consisting of fees and costs to 
remove or terminate the lien, and 
punitive damages consisting of the 
amount fraudulently claimed to be 
due.** 


Selecting Offense or Defense 

As with many other legal matters, 
the facts, circumstances, and the 
client’s desires regarding each lien 
will frequently govern just how ag- 
gressively the owner’s legal actions 
and reactions will be. For example, 
with regard to each recorded claim 
of lien, the choices are to make pay- 
ment in full, or in some negotiated 
amount; wait until the lien auto- 
matically expires one year after re- 
cording, if no foreclosure proceed- 
ings are instituted thereon; 
accelerate the foreclosure period by 
limiting it to a 60-day period with a 
notice of contest of lien being served 
on the lienor by the owner; or, file a 
complaint to show cause with a sum- 
mons to the lienor requiring that, 
within 20 days, the lienor show the 
court why their lien should not be 
discharged (with a prayer for attor- 
neys’ fees to the owner as the “pre- 
vailing party”). 

The more “unenforceable”® a lien 
appears to be, the more aggressive 
might be the owner’s actions. If, for 
example, the owner needs to refi- 
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nance the property (or may desire 
to sell it), the more aggressive ap- 
proach is usually indicated, unless 
the owner wishes to pay the cost to 
post a “transfer” bond or amount 
with the clerk of court pursuant to 
F.S. §713.24 (2003). On the other 
hand, the less aggressive approach 
of a notice of contest of lien may be 
best if “unenforceability” appears 
likely, especially if the lienor is in- 
formed of any “defects” or defenses 
that might cause it to lose the lien 
and understands its exposure to the 
additional burden of paying the 
owner’s attorneys fees. Some of 
these choices may be impacted by 
the owner’s relationship with the 
construction lender and by the level 
of any “lender responsibility” that 
may have arisen. In other cases they 
may be impacted by the owner’s de- 
sire to be able to rely on a particu- 
lar lienor for further warranty cov- 
erage and service. 


Conclusion 

Since at least 1991, Florida’s con- 
struction lien laws have become 
more and more “owner friendly.” An 
owner faced with the possibility of 
such liens should seek legal advice 
as soon as possible in order to avail 
himself or herself of the advantages 
and protections offered by this law. 
The owner’s possible defenses to 
each lien, if any, should also be iden- 
tified and evaluated. 

Proper legal representation of a 
residential property owner with re- 
gard to construction liens requires 
a working knowledge of the statu- 
tory provisions and case decisions 
under F\S. Ch. 713, including the 
various defenses which may be 
available to the owner; proper in- 
structions to the client, including 
possible exposure to the additional 
liability of paying attorneys’ fees to 
the “prevailing party”; the applica- 
tion of good information gathered 
from credible sources; and close 
communications with and good ad- 
vice to the client. All of these tools 
should be used by the owner’s attor- 
ney to assist in determining the best 
course of action to be taken for each 
lien that may be claimed against the 
client’s property. O 
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' Fla. Laws Ch. 90-109, is the legisla- 

tive enactment of S.B. 1330, sponsored 
by the author, which contained the rec- 
ommendations of the Mechanic’s Lien 
Law Study Commission which he 
chaired. 
2 “Proper payments” are considered a 
defense for the owner, since they reduce 
the potential liability an owner would 
otherwise have to pay liens on his or her 
property. 

3 This particular change was in addi- 
tion to the recommendations of the 
study commission and was the result of 
a successful floor amendment by then- 
Representative Tom Drage (R -Orlando). 

* A notice of commencement expires: 
when no improvements to the property 
have been commenced within 90 days; 
or, one year from date of recording, or 
sooner as set forth in the notice, unless 
a longer time period is stated in the no- 
tice or the notice is amended and ex- 
tended within one year or other stated 
time period from date of recording. Pay- 
ments made by the owner to the con- 
tractor after expiration of the notice, are 
“improper” (i.e., they are not credited 
against the owners’ potential liability for 
payment of liens). 

> Note that §713.18(1)(b)2 provides for 
a form of “constructive receipt” in the 
case of certain mailed notices which 
have been properly addressed, but re- 
turned. 

® Kalbes v. California Savings & Loan, 
497 So. 2d 1256 (Fla. 2d D.C.A. 1986), in 
which the lender was held liable to the 
owner for continuing to make loan dis- 
bursements to the builder after receiv- 
ing notices to owner without first obtain- 
ing releases from the lienors serving 
notice. See also Fia. Stat. §713.3471 
(2003), for additional provisions adding 
to a lender’s responsibilities. 

7 See new FLa. Star. §713.015 (2003). 

8 See amended FLa. Star. §713.06(2)(c) 
(2003). 

See amended F ia. Star. §713.08(3) 
(2003). While some may contend that 
such a warning is “a little late,” it di- 
rects the owner to a possible statutory 
means for termination of the lien. In 
addition, even though this change does 
not specify a “penalty” for failure to in- 
clude this new warning, that might well 
be the future case law by analogy to 
Allstar Building Materials v. Kronauer, 
724 So. 2d 616 (Fla. 5th D.C.A. 1999), 
which negated the effect of a notice to 
owner which failed to follow the statu- 
tory form. 

10 This area of legal advice has dramati- 
cally changed since the statutory 
amendments to §713.18(1)(b)2 as de- 
scribed in note 4. 

11 See Shear v. Hornsby & Whisenand, 
603 So. 2d 128 (Fla. 3d D.C.A. 1992), in 
which the trial court’s summary judg- 
ment in favor of the law firm was re- 
versed and remanded for further pro- 
ceedings. 

2 Tf, as rarely happens, the notice of 
commencement was recorded before the 
construction mortgage loan, the owner’s 


concerns about construction liens will 
mos: likely be shared with those of the 
construction lender and its title insur- 
ance underwriter as well! 

'S Using the envelope itself for this no- 
tation may serve to reinforce the need 
to retain it. 

4 Otherwise, an owner may wish to 
make a demand for such information 
pursuant to FLA. Star. §713.165 (2003). 

‘5 Unfortunately, the “norm” is that no 
such ATCs were ever prepared and 
signed as the construction progressed, 
notwithstanding the express terms of 
many contractor-prepared contracts 
that require the same. A discussion of 
this particular problem is beyond the 
scope of this article, but the actual “deal- 
ings” of the parties during the course of 
the construction may control over such 
expressed terms. 

16 Before or within 45 days of which (or 
the date of any final payment at the lat- 
est), a lienor’s notice to owner much be 
received (or deemed to have been re- 
ceived) by the owner. 

7 Within 90 days of which a lienor’s 
claim of lien must have been recorded. 
Note: Actual completion of the lienor’s 
contracted work is not required: it’s only 
the date the lienor was last on the job 
pursuing its contract. 

1S Due to the statutory presumption in 
favor of a lienor that materials delivered 
directly to the jobsite were incorporated 
therein (one of the elements of proof in 
a lien foreclosure that would be impos- 
sible for most material suppliers to ac- 
tually prove), suppliers are usually very 
careful in making and maintaining ac- 
curate delivery records. 

19 “Fraudulent” or exaggerated liens 
are unenforceable. 

20 See Fia. Stat. §713(7)(4) (2003) for 
the owner’s affidavit and notice of re- 
commencement required to preserve the 
proper payment defense as to payment 
of the costs of completion. 

21 These are the lienors upon whom the 
owner’s demand for the sworn statement 
of account should be made. An owner’s 
attorney should, however, also be aware 
of Fa. Stat. §713.16(5) (2003). 

22 Start. §713.14 (2003). 

Stat. §713.02(7), as well as 
§§489.128 and .532 (2003). 

24 This subsection sets forth the re- 
quirements for service of a “notice to con- 
tractor” where there is a payment bond, 
which is the functional equivalent of the 
requirements for service of a “notice to 
owner” pursuant to Srar. 
§713.06(2)(a). 

25 For a good example of this, see 
Floridaire Mechanical Systems, v. Aus- 
tin-Daper of Tampa, Inc. 470 So. 2d 717 
(Fla. 2d D.C.A. 1985), rev. den., 480 So. 
2d, 1293 (Fla. 1985), in which no privity 
was found even though the same indi- 
vidual was both a partner in the owner 
and the major shareholder and presi- 
dent of the contracting entity. This case 
was partially overruled on other grounds 
by AETNA Casualty and Surety Co. v. 
Buck, 594 So. 2d 280 (Fla. 1992), 


°6 Tomkins Land Co. v. Edge, 341 So. 
2d 206 (Fla. 4th D.C.A. 1977). 

"7 First National Bank of Tampa v. 
Southern Lumber, 106 Fla. 821, 145 So. 
594 (1983), which is an “equitable” lien 
case. See also Foley Lumber Co. v. 
Koester, 61 So. 2d 634 (Fla. 1952), in 
which privity with the owner was found 
to exist for tile work. 

28 Moore v. Chapman, 351 So. 2d 760 
(Fla. 1st D.C.A. 1977). 

2° Clover Interior System v. General De- 
velopment Company, 357 So. 2d 459 (Fla. 
2d D.C.A. 1978). 

3° For a factually intensive case in 
which a bankruptcy court found no priv- 
ity between the owner and a cabinet 
company (and which overturned a state 
court’s lien foreclosure judgment en- 
tered after commencement of the bank- 
ruptcy proceedings because the debtor- 
contractor was not joined as a party), see 
Matter of Listle Shreeves Corp, 27 R. R. 
108 (Bkrtcy. M.D. Fla. 1983). 

‘1 Including any contractual provisions 
for “allowances.” See Adee v. Great S.E. 
Carpet Gallery, Inc. , 562 So. 2d 409 (Fla. 
5th D.C.A. 1990), in which no privity was 
found where the contractor had given 
an allowance to the owner, lienor had 
dealt solely with the contractor for pay- 
ment, and lienor had filed lien document 
reciting that its contract was with the 
contractor. 

32 Query: Which “price” would control 
such payment: the contractor’s costs at 
wholesale or the lienor’s price at retail? 
Where there is an allowable mark up 
for these items in their contract, the con- 
tractor would not even want the owner 
(customer) to be aware of these price 
differences. 

33 See Fia. Stat. §713.31(2)(b) (2003). 

34 See Fia. Stat. §713.31(2)(c). In addi- 
tion to these civil sanctions there are 
criminal penalties generally applicable 
to the act of perjury, and specifically to 
a false statement (sworn or not) as pro- 
vided for in FLA. Stat. §713.35 (2003). 

35 This, or course, is usually determined 
by the nature and extent of the owner’s 
defenses, if any. 
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ne of society's most pe- 

rennial, emotionally 

charged, contentious de- 

bates recently came to a 
head in Alabama as Americans 
watched, some with tears, others 
with nods of approval, as a monu- 
ment of the Decalogue, or Ten Com- 
mandments, was removed from the 
rotunda of the Alabama State Ju- 
dicial Building. Supporters of and 
opponents to displaying the Ten 
Commandments on public property 
quickly separated into two polar- 
ized factions: One group insisting 
that the establishment clause of the 
U.S. Constitution precluded the dis- 
play of religious icons in public 
places, while another group as- 
serted with equal fervor that such 
icons form the basis of American ju- 
risprudence. In the middle of the 
controversy stood the person re- 
sponsible for placing the Ten Com- 
mandments in the rotunda, one Roy 
Moore, who until recently, was the 
chief judge of the Alabama Supreme 
Court. That the same man can be 
painted with the brush of both saint 
and sinner exemplifies the fact that 
the issue of separation of church 
and state is alive and well in 
America. 


The Establishment Clause 

For those on the periphery of the 
debate over the Ten Command- 
ments, there appears to be a bit of 
incredulity when one considers the 
brevity that is the establishment 
clause. To belabor the obvious, 
found in the First Amendment to 
the U.S. Constitution, the establish- 
ment clause reads as follows: “Con- 
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Opponents will most 
likely argue that 
courts should follow 
McCreary while 
proponents will 
probably argue that 
courts should follow 
Van Orden and 
permit displays 
currently being 
litigated and beyond. 


gress shall make no law respecting 
an establishment of religion, or pro- 
hibiting the free exercise thereof.” 
The fact that the terms “separation 
of church and state” appear no- 
where in the Constitution is trou- 
bling for litigants, the courts, and 
the average onlooker as well. One 
view that exists over this issue was 
penned by Issac Kramdick who 
said, “God and Christianity are no- 
where to be fou” in the Constitu- 
tion.” Juxtapose this assertion 
against John Adams’ pronounce- 
ment that “Our constitution was 
made only for a religious and moral 
people.” A third scholar, noting the 
inability of layperson and lawyer 
alike to make much sense out of the 
Supreme Court’s establishment 
clause opinions remarked that “the 
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court has reaped the scorn of a con- 
fused and aroused public because 
it has been erratic and unprincipled 
in its Establishment Clause opin- 
ions.”! 


The Federal Response 

The most consistent thing that 
can be said about the manner in 
which all of our federal courts have 
reacted to the introduction of monu- 
ments or things that contain reli- 
gious symbols in or around public 
property is that there appears to be 
a penchant for the inconsistent. 
Such doctrinal inconsistencies, 
manifested in myriad court deci- 
sions have wreaked havoc on pub- 
lic discourse, not to mention public 
coffers, and have plunged local gov- 
ernment officials into a morass of 
uncertainty. To be sure, some citi- 
zens believe that when it comes to 
religion and government, never the 
two shall meet. It takes a strong 
and enlightened judiciary to assert 
that America’s legal system has its 
roots in English law, and not in 
Judeo-Christian doctrine. Some 
hold an opposing view, asserting 
that modern day courts have be- 
come increasingly hostile to public 
acknowledgment of the founda- 
tional role that the Judeo-Christian 
religion in general and the Ten 
Commandments in particular have 
played in our nation’s heritage. 
Such conflicting ideologies are of- 
ten inflamed due in part to the fact 
that while Congress, as well as 
state and local governments, may 
open public meetings with prayer, 
that same prayer uttered at a high 
school graduation ceremony, even if 
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student-led, runs contrary to cur- 
rent precedent. To date, our courts 
have not taken it upon themselves 
to cure this schizophrenic approach 
to such issues. 

Historically, the lower federal 
courts have wrangled with scenarios 
involving the display of the Ten 
Commandments when placed along- 
side various secular texts. In Indi- 
ana Civil Liberties Union uv. 
O’Bannon, 259 F.3d 766 (7th Cir. 
2001), state officials were desirous 
of placing on Indiana statehouse 
grounds, a display that consisted of 
the Ten Commandments, the Bill of 
Rights from the U. S. Constitution, 
and the Preamble to the Indiana 
Constitution. The historical docu- 
ments were to be on the reverse side 
of granite tablets containing the Ten 
Commandments. The Seventh Cir- 
cuit Court of Appeals held that the 
display was unconstitutional. Al- 
though the record evidence included 
a statement from Indiana’s gover- 
nor about the historical significance 


of the display as well as the absence 
of religious statements from clergy 
in support of the display, the court 
held that there was no secular pur- 
pose for the display. 

A case likewise involving the dis- 
play of the Ten Commandments 
along with various secular texts, 
albeit with a contrary ruling, was re- 
cently decided in Kentucky. In the 
case of American Civil Liberties 
Union of Kentucky v. Mercer County 
Kentucky, 240 F. Supp. 2d 623 (E.D. 
Ky. 2003), Mercer County was sued 
over the display of the Ten Com- 
mandments in the Mercer County 
Courthouse. Accompanying the Ten 
Commandments were various other 
historical documents in the form of 
the Mayflower Compact, the Decla- 
ration of Independence, the Magna 
Carta, the Star Spangled Banner, 
the National Motto “In God We 
Trust,” the Preamble to the Ken- 
tucky Constitution, the Bill of 
Rights, and Lady Justice. The 
county’s motion for summary judg- 


ment was granted by Chief Judge 
Forester, who opined that the dis- 
play did not violate the establish- 
ment clause. Judge Forester went on 
to say that “the display clearly has 
a legitimate secular purpose of, in- 
cluding but not limited to, acknowl- 
edging the historical influence of the 
Commandments on the develop- 
ment of this country’s laws, and the 
record is devoid of any evidence in- 
dicating a religious purpose by the 
government.” The court also con- 
cluded “the primary purpose or ef- 
fect of the display is not to endorse 
religion as a matter of law.” 


U. S. Supreme 
Court’s Response 

The U. S. Supreme Court is prob- 
ably not the place to look for solace 
or solutions, for you are bound to 
have your exasperations exacer- 
bated by the Court’s refusal to is- 
sue a final determinative ruling on 
whether government may permit 
monuments containing religious 
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symbolism on public property. To 
some, the Court’s refusal to wade 
more fully into this issue seems 
ironic considering the fact that the 
Court’s east pediment contains 
sculptures of Moses, Confucius, and 
Solomon and that a carving of Moses 
holding the Ten Commandments 
adorns the frieze on the Court’s 
south wall. One learned judge has 
likened the Court’s inconsistent rul- 
ings to a game of “free exercise rou- 
lette, which finds the court expand- 
ing or contracting the Establishment 
Clause as it sees fit.”* 

Based upon the above, it is no 
mystery why legal scholars, reli- 
gious leaders, staunch proponents of 
separation of church and state, and 
a spate of other public interest 
groups waited with bated breath as 
the Supreme Court deliberated over 
McCreary County, Kentucky, et al., 
v. American Civil Liberties Union 
(ACLU) of Kentucky, et al., 1258. Ct. 
2722 (2005), and Van Orden v. Perry, 
125 S. Ct. 2854 (2005). Both rulings 
were handed down on the last day 
of the Court this past June 29, 2005. 
Incredibly, the Supreme Court is- 
sued what amounts to a split deci- 
sion in the two cases, both involv- 
ing Ten Commandments displays in 
Kentucky and Texas, respectively. As 
will be seen, the Court reached no 
consensus whatsoever as to which 
constitutional test should be applied 
or used. In McCreary County, the 
Court relied upon the Lemon’ test, 
a test that has not escaped criticism 
by a majority of the justices in other 


cases, to strike down the display. 
Conversely, in Van Orden, the Court 
ruled that the Lemon test need not 
be applied, and as such, upheld the 
validity of the display. 

In McCreary County, two Ken- 
tucky counties each posted large, 
readily visible copies of the Ten 
Commandments in their respective 
courthouses.®° The ACLU sued under 
42 U.S.C. 1983 to enjoin the displays 
on the ground that they violated the 
First Amendment’s establishment 
clause. Consequently, the counties 
adopted nearly identical resolutions 
calling for a more extensive exhibit 
designed to show that the Ten Com- 
mandments are Kentucky’s prece- 
dent legal code. Entering a prelimi- 
nary injunction, the U. S. Court of 
Appeals for the Sixth Circuit ruled 
that, in light of Lemon and by ap- 
plying the test set forth therein, the 
original display lacked any secular 
purpose because the Ten Command- 
ments are a distinctively religious 
document. Further, the Court ruled 
that the subsequent display like- 
wise failed, if you will, the Lemon 
test, as the aforementioned made 
specific reference to Christianity. 

Lemon v. Kurtzman, 403 U.S. 602 
(1971), dealt with Rhode Island and 
Pennsylvania programs that supple- 
mented the salaries of teachers in 
religiously based, private schools for 
teaching secular subjects. The Court 
struck down both programs as vio- 
lating the establishment clause. The 
purpose of the Lemon test is to de- 
termine when a law has the effect 
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of establishing religion. The test has 
served as the foundation for many 
of the Court’s post-1971 establish- 
ment clause rulings. As articulated 
by Chief Justice Burger, the test has 
three parts: “First, the statute must 
have a secular legislative purpose; 
Second, its principal or primary ef- 
fect must be one that neither ad- 
vances nor inhibits religion; Finally, 
the statute must not foster ‘an ex- 
cessive government entanglement 
with religion.”’ 

In McCreary County, the counties 
asked the Supreme Court to aban- 
don the first part of the Lemon test: 
purpose. The Court bristled at this 
suggestion, making specific refer- 
ence to the intuitive importance of 
official purpose to the realization of 
establishment clause values.* The 
Court went on to drive this point 
home by observing, “examination of 
purpose is a staple of statutory in- 
terpretation that makes up the daily 
fare of every appellate court in the 
county.” That is not to say the Court 
does not recognize the challenges 
that emerge when attempting to 
scrutinize purpose, as evidenced by 
its sentiment that a court must rely 
on objective fact and not judicial 
psychoanalysis of a drafter’s heart 
of hearts. 

In refusing to disturb Lemon, the 
Supreme Court elected to utilize as 
an initial legal benchmark, Stone v. 
Graham, 449 U.S. 39 (1980), in 
which the Supreme Court struck 
down a Kentucky statute mandat- 
ing the display of the Ten Com- 
mandments in public schools. In 
Stone, the Court labeled the Ten 
Commandments “an undeniably 
sacred text.” However, the Court 
went on to suggest that constitu- 
tional problems can be overcome if 
“the Ten Commandments are inte- 
grated into the school curriculum, 
where the Bible may constitution- 
ally be used in an appropriate study 
of history, civilization, ethics, com- 
parative religion, or the like.” Thus, 
on the one hand, the Court con- 
demned the posting of the Ten Com- 
mandments as serving “no such edu- 
cational function,” and on the other 
hand, approved of them, religious 
provisions included, for use as part 
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of a course in schools. Needless to 
say, the Court’s seemingly contradic- 
tory analysis has legal scholars still 
scratching their heads, forcing 
people on both sides of the issue to 
concede that, at least indirectly, the 
Court acknowledged the importance 
of context when wrangling over the 
display of the Ten Commandments 
on public property. 

Several minutes after issuing the 
McCreary County decision, the 
Court, by a 5-4 vote, upheld the con- 
stitutionality of the Ten Command- 
ments display at the Texas State 
Capitol in Austin in the Van Orden 
case.’ Van Orden deals with a chal- 
lenge by a private citizen over the 
practice by the State of Texas of op- 
erating an outdoor mall that dis- 
plays the Ten Commandments along 
with 17 other monuments scattered 
over a large garden area near the 
Capitol. The Fraternal Order of 
Eagles had donated the large stone 
carving of the Ten Commandments 
that was placed on the Capitol lawn. 
Although the court once again rec- 
ognized that the Ten Command- 
ments display has religious content, 
its presence was part of a larger dis- 
play of monuments showing the val- 
ues of the people of Texas (e.g., 
monuments commemorating those 
who fought at Pearl Harbor, a rep- 
lica of the Statue of Liberty, etc.). 
The Court ruled that the aforemen- 
tioned display does not violate the 
establishment clause. Interestingly, 
the Court opined that the Lemon 
test is not useful when dealing with 
the sort of passive monument that 
Texas has erected on its capitol 
grounds. In fact, Justice Breyer con- 
cluded that “none of the Court’s vari- 
ous tests for evaluating Establish- 
ment Clause questions can 
substitute for the exercise of legal 
judgment.” 

Here, the Court was of the opin- 
ion that, unlike in McCreary, where 
public officials were desirous of es- 
tablishing the Ten Commandments 
as the state’s precedent legal code, 
Texas included the Ten Command- 
ments as one of many strands in the 
state’s political and legal history 
designed to reflect the state’s his- 
torical and cultural heritage. As 


such, the Ten Commandments took 
on a dual significance, partaking of 
both religion and government. The 
combined message, if you will, of 
these two cases is that the govern- 
ment may display the Ten Com- 
mandments when it is combined 
with secular messages designed to 
elucidate that entity’s heritage, and 
not establish same as its preemi- 
nent code of laws. This, of course, 
brings us right back to the plastic 
reindeer rule or the presence of 
secular symbols alongside religious 
ones as a means to pass constitu- 
tional muster. 


Conclusion 

As is patently obvious, both 
McCreary County and Van Orden 
fall woefully short of providing a 
bright line rule by which the consti- 
tutionality of every conceivable way 
a government may display the Ten 
Commandments can be gauged or 
reconciled. Recognizing the infirmi- 
ties presented by Lemon, it now ap- 
pears that, when faced with reli- 
gious displays on public property, a 
court’s analysis should be driven 
both by the monument’s nature and 
by the nation’s history. This new 
analysis does not appear to yield 
any measure of predictability as to 
how a court will rule when faced 
with future cases of this ilk. This is 
unfortunate, as there exist several 
cases pending in the lower federal 
courts that will be called upon to 
flesh out what exactly these two 
decisions mean. Poor or little guid- 
ance from the Supreme Court gen- 
erally does not inure to the benefit 
of those affected by decisions ren- 
dered by the lower courts. Further, 
neither opinion does much to clarify 
what Justice Clarence Thomas de- 
scribed as the Supreme Court’s “un- 
intelligibility” of its precedent. In 
fact, Justice Thomas went so far as 
to concede that cases of this ilk could 
be decided with ease, if the Court 
were “willing to abandon the incon- 
sistent guideposts it has adopted for 
addressing Establishment Clause 
challenges.”"° 

It stands to reason that those op- 
posed to religious displays will most 
likely argue that courts should fol- 


low McCreary and, in so doing, 
strike down religious displays cur- 
rently in litigation. Proponents of 
religious displays will probably ar- 
gue that courts should follow Van 
Orden and permit displays currently 
being litigated and beyond. The late 
Chief Justice William H. Rehnquist 
recently mused that, when applying 
the establishment clause, the Court 
has generally shown two faces: One 
face looks toward the strong role 
played by religion and religious tra- 
ditions throughout our nation’s his- 
tory. The other face looks toward the 
principle that governmental inter- 
vention in religious matters can it- 
self endanger religious freedom." 
Speaking of two faces, there will 
soon be two new faces on the Su- 
preme Court with the death of Jus- 
tice Rehnquist and the retirement 
of Sandra Day O’Connor. What does 
the future hold for cases of this ilk? 
Lord only knows! U 
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When Good IRAs Go Bad: Common Pre- and Post- 
mortem IRA Problems with Uncommonly Bad Results 


ndividual Retirement Ac- 
counts are tax-deferred ac- 
counts that, if handled prop- 
erly, can be an effective vehicle 
for retirement and can be passed on 
to a surviving spouse or other heirs 
while retaining the deferral of in- 
come tax. The new IRA rules en- 
acted a few years ago provide post- 
mortem planning opportunities in 
an area that previously had little 
flexibility. To take full advantage of 
these new opportunities, IRA own- 
ers and their professional consult- 
ants must pay special attention to 
the planning details. A lack of 
proper attention to details can have 
near disastrous results. The pur- 
pose of this article is to point out 
some potential perils and pitfalls. 


IRA Planning in General 

The Internal Revenue Service 
released new proposed Treasury 
regulations on January 12, 2001, 
and new final IRA regulations on 
April 16, 2002.' These rules simplify 
administration during the IRA 
owner's lifetime and provide new 
post-mortem planning opportuni- 
ties. The basic rules provide for re- 
quired minimum distributions 
(RMDs) to the IRA owner commenc- 
ing upon the April 1 immediately 
following the calendar year in 
which the IRA owner attained age 
70 ° (hereafter referred to as the 
required beginning date or RBD), 
or to the beneficiaries upon the 
death of the IRA owner. IRA mon- 
ies are not subject to income tax 
until distributed to the IRA owner, 
or after the death of the IRA owner, 
to the beneficiaries. Distributions 
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It is imperative for the 
IRA owner and their 
professionals to 
periodically review 
the IRA agreements 
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are taxed at the recipient’s income 
tax rate. 

The amount of deferral available 
depends on whether a beneficiary 
is named, and whether that benefi- 
ciary is considered a “designated” 
beneficiary. Under the new IRA 
rules, this means a beneficiary 
must either be an individual or cer- 
tain trusts. To qualify, a trust must 
be valid under state law and be- 
come irrevocable by its own terms 
upon the IRA owner’s death. In ad- 
dition, the beneficiary must be 
listed on the beneficiary designa- 
tion form to be considered “desig- 
nated.” Estates and charities are 
not considered “designated” benefi- 
ciaries in this context. The new 
post-death distribution period is 
based on the life expectancy of the 
designated beneficiary or beneficia- 
ries (if there are separate shares) 
that remain as of September 30 of 
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the year after the calendar year of 
the IRA owner’s death. This could 
be substantial in the case of a young 
beneficiary. If there is no designated 
beneficiary, the distribution period 
is significantly shorter. 

Spouses are normally the pre- 
ferred choice to be designated as the 
primary IRA beneficiary. Spouses 
are the only beneficiaries allowed 
to roll IRAs over into their own 
name. However, this may be unde- 
sirable if it is a multiple marriage; 
if there are family or financial is- 
sues; if the surviving spouse can- 
not manage money; if the surviving 
spouse is susceptible to pressure 
from children; or the surviving 
spouse has a different dispositive 
intent than the decedent spouse. 
Spouses also have the ability to 
leave the IRA titled in the name of 
the decedent spouse and take dis- 
tributions based on the remaining 
life expectancy of the decedent, but 
normally this is only used when the 
surviving spouse is significantly 
older than the decedent spouse be- 
cause this severely limits deferral 
opportunities for the ultimate ben- 
eficiaries. 

Properly drafted trusts can be 
used to ensure that the IRA owner’s 
dispositive intent is followed. For 
example, a marital trust as primary 
IRA beneficiary in a second mar- 
riage situation would allow IRA dis- 
tributions to pass through the trust 
to the surviving spouse for life, with 
the remaining balance paid to chil- 
dren from the first marriage after 
the surviving spouse’s death. The 
downside to such a plan is that the 
spouse will be deemed the oldest 


beneficiary of the trust and, hence, 
the measuring life for RMD pur- 
poses; but the surviving spouse will 
have the benefit of income from the 
IRA for life without the ability to 
change the ultimate beneficiaries. 
The new IRA rules also specifi- 
cally provide for three new post- 
mortem planning tools: disclaimer, 
distribution, or division. To avoid a 
taxable gift, disclaimers must be 
done in compliance with IRC §2518 
as well as state statutes. Generally, 
this is within nine months of the 
decedent’s date of death. This time 
deadline is not extended to the Sep- 
tember 30 beneficiary determina- 
tion deadline. A complete distribu- 
tion to a beneficiary prior to such 
September 30 is disregarded for pur- 
poses of determining who will be 
treated as designated beneficiaries 
and will preserve the deferral options 
for the remaining designated benefi- 
ciaries. Finally, accounts may be di- 
vided at any time after the IRA 
owner’s death but must be divided by 
December 31 of the year following the 
year containing the decedent’s date 
of death in order to be eligible for 
separate share treatment. 


The Best Laid Plans 

The IRA will be deemed to have 
no designated beneficiary if an oth- 
erwise designated beneficiary pre- 
deceases the IRA owner and there 
is no contingent beneficiary named; 
or the estate is named, or if there 
are multiple beneficiaries and one 
is not an individual; or there is some 
other breakdown in the planning 
process. For an IRA owner that dies 
after attaining RMD status, all of 
the above would result in a deferral 
limited to the remaining single 
nonrecalculated life expectancy of 
the decedent.” If the IRA owner dies 
prior to reaching RMD status and 
there is no designated beneficiary, 
distribution must be made by De- 
cember 31 of the calendar year con- 
taining the fifth anniversary of the 
decedent’s date of death. The lack 
of a designated beneficiary (other 
than a charity) normally indicates 
a breakdown in the planning pro- 
cess, especially in light of the new 
rules. This article presents several 


common situations to avoid that il- 
lustrate a breakdown in the plan- 
ning process or unanticipated post- 
mortem complications. 


The Ideal Family and 
the Perfect Plan 

In an ideal pre-mortem planning 
situation, the IRA owner is in a first 
marriage; all of the children are of 
common descent and financially re- 
sponsible with no drug, alcohol, or 
looming divorce issues; and the sur- 
viving spouse is financially knowl- 
edgeable and responsible, and will 
survive long enough to roll the IRA 
over. Few families meet these crite- 
ria. However, in such an ideal situ- 
ation, the IRA owner would name 
the surviving spouse as the primary 
beneficiary and the children as con- 
tingent beneficiaries. If the benefi- 
ciary spouse survives the IRA owner, 
the surviving spouse would then be 
able to roll over the IRA and desig- 
nate the children as primary ben- 
eficiaries. Upon the death of the sur- 
viving spouse, the children will be 


treated as designated beneficiaries 
and will be eligible to take distribu- 
tions from the IRA based upon their 
individual life expectancies. In this 
scenario, even if the beneficiary 
spouse predeceases the IRA owner, 
the children are designated properly 
as the contingent beneficiaries and 
will be able to take distributions 
based upon their individual life ex- 
pectancies. All of this presumes, of 
course, that all RMDs are made 
timely and that all relevant dead- 
lines are complied with. 


The Case of the Untimely Demise 

What would happen if the benefi- 
ciary survives the IRA owner but 
not long enough to take any action? 
Presumably, the beneficiary sur- 
vived long enough to inherit the IRA 
unless the IRA agreement contains 
other provisions. Pursuant to the 
IRA rules, the deceased beneficiary 
is the designated beneficiary unless 
the estate of the deceased benefi- 
ciary disclaims the interest in the 
IRA. Absent some action on the part 
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of the deceased beneficiary’s per- 
sonal representative to disclaim, 
RMDs made from the IRA of the 
deceased owner will be payable to 
the estate of the deceased benefi- 
ciary, and will be based upon the 
single nonrecalculated life expect- 
ancy of the deceased beneficiary. The 
IRA will become a probate asset of 
the deceased beneficiary because it 
is payable to that estate. In a spou- 
sal situation this is not fatal to the 
IRA, but there will be no additional 
deferral available to the children 
This has the potential to complicate 
an otherwise well-executed estate 
plan, because the ultimate IRA re- 
cipients will be determined by the 
deceased spouse beneficiary’s will, 
or if none, by the intestacy laws of 
the state of residence. There may be 
additional concerns if there is a de- 
ceased nonspouse beneficiary in- 
volved. As is the case with a de- 
ceased spouse beneficiary, the will 
should determine the ultimate re- 
cipient of the proceeds and, absent 
a will, the applicable state intestacy 


statute will apply. Through intes- 
tacy, the spouse of the deceased ben- 
eficiary, a half-blood sibling, adopted 
child, or other unanticipated heir 
might inherit as opposed to keeping 
the IRA in the chain of lineal de- 
scent of the deceased IRA owner. 
In most instances, these unin- 
tended results can be completely 
avoided with a combination of 
proper estate planning and proac- 
tive post-mortem planning. First, 
beneficiary designations should al- 
ways be layered to provide maxi- 
mum flexibility if circumstances 
change. Second, surviving spouse 
beneficiaries should roll over an in- 
herited IRA or name their own ben- 
eficiaries as soon as possible after 
the death of the IRA owner. Third, 
nonspouse beneficiaries should also 
designate their own beneficiaries to 
avoid the possibility that an inher- 
ited IRA could pass through or cre- 
ate a probate estate upon the 
beneficiary’s death. Finally, a timely 
disclaimer of the IRA interest by the 
personal representative of the de- 
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ceased beneficiary might be able to 
correct the problem. If a situation 
arises where an IRA is payable to 
an estate, be aware that PLR 
200234019 concluded that the per- 
sonal representative of an estate 
could distribute shares of the IRA 
in kind to the subsequent beneficia- 
ries of the estate without changing 
the tax status of these accounts. The 
personal representative assigned 
the interests in the IRA to the sub- 
sequent beneficiaries, and trustee to 
trustee transfers were done. The 
IRAs were established in the name 
of the decedent for the benefit of 
(FBO) the estate beneficiaries. There 
was no additional deferral or accel- 
eration of tax liability but, rather, the 
ability to distribute over the remain- 
ing nonrecalculated life expectancy of 
the IRA owner. Be aware that al- 
though the IRS allowed it, not all IRA 
trustees or custodians (providers) are 
willing to divide the IRA or allow 
continued deferral, and contractu- 
ally limit this option. 


The Case of the Disappearing 
Beneficiary Designation 

One common situation that arises 
is when the original beneficiary des- 
ignation has been misplaced. Many 
times, for investment reasons unre- 
lated to dispositive intent, IRAs are 
moved by the IRA owner, either 
within the same institution or be- 
tween institutions. Accounts may be 
combined for individual asset man- 
agement or, conversely, divided into 
separate accounts for use of mutual 
funds, hedge funds, or similar in- 
vestments. It is important not to 
disturb any beneficiary planning 
that has been put into place when 
an IRA owner moves or transfers an 
account for nondispositive reasons. 

In the event that the original ben- 
eficiary designation cannot be 
found, the IRA agreement normally 
provides for a default beneficiary. 
The majority of agreements provide 
that the default beneficiary is the 
IRA owner’s estate. As such, the IRA 
will be treated as though there is 
no designated beneficiary and tax 
deferral will depend upon the age 
of the IRA owner at death. As dis- 
cussed earlier, if the IRA owner died 
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testate, the recipients will be deter- 
mined by will; if intestate, then by 
statute. If there is a surviving spouse, 
there may be an elective share issue. 
In Florida, IRAs and qualified plans 
now fall under the second tier of the 
priority system imposed by statute to 
fund payment of the elective share.* 
Asurviving spouse potentially has the 
right to elect 30 percent of the aug- 
mented estate, including IRAs. The 
timing for filing for the elective share 
is critical in light of the September 
30 deadline for IRA beneficiary de- 
termination. 

In the alternative, some institu- 
tions provide a default presuming 
the surviving spouse to be the ben- 
eficiary, absent a valid beneficiary 
designation. This can be a positive 
result in a first marriage or other 
uncomplicated situation; however, if 
there is a pre-nuptial or post-nup- 
tial agreement, this may open the 
door for a spouse to argue that the 
IRA was intended to be left to them 
despite any prior agreements. It is 
important to note that there is no fed- 
eral or state law requirement that an 
IRA be left to a spouse. A spouse has 
no ownership rights to an IRA unless 
the IRA owner and spouse have re- 
sided in a community property state. 
Even if the spouse is originally desig- 
nated as a beneficiary, there is no duty 
on the part of the IRA owner or the 
IRA provider to inform the spouse if 
the IRA owner changes the benefi- 
ciary designation.* 


The Case of Conflicting Intent 
Often there are conflicting testa- 
mentary provisions. There is prolific 
case law, in Florida and across the 
country, addressing conflicting tes- 
tamentary provisions. In Florida, 
IRAs are not probate assets unless 
left to the estate intentionally or by 
default as discussed previously. 
IRAs are governed by the benefi- 
ciary designation rather than by will 
or probate.* Most cases hinge upon 
whether there were specific steps 
required by the IRA provider to ef- 
fect a change of beneficiary, whether 
they were followed, and whether 
there was intent and substantial 
compliance. It is common for the 
IRA provider to require that the 


change be made in writing, in a form 
prescribed by such provider, and 
delivered to and accepted by the 
provider. Failure to comply with the 
requirements of the IRA provider 
may result in the beneficiary desig- 
nation being rendered ineffective. At 
the time of this writing there is only 
one reported case specifically deal- 
ing with the issues of intent and 
substantial compliance without a 
written beneficiary designation. In 
re Estate of Golas, 751 A.2d 229 (Pa. 
Super. 2000),’ the decedent was a 
cancer patient and made numerous 
attempts to change his beneficiary 
designation to name his sister prior 
to his death. He repeatedly made his 
intent clear to his attorney as well 
as two brokers, but died while wait- 
ing for the change of beneficiary 
form. The court found sufficient in- 
tent and substantial compliance on 
the part of the decedent and 
awarded the IRA to the sister. It is 
not known how the IRS would view 
such a beneficiary designation for 
purposes of deferring distributions. 


The Case of the 
Diminished Distribution 

Trusts are often used as an effec- 
tive and necessary estate planning 
tool in IRA planning. Sometimes a 
trust is used for estate planning 
advantages and sometimes for rea- 
sons of necessity. For example, if 
there are minor children or grand- 
children, a trust may be necessary 
to avoid the cost, expense, and 
hassle of a guardianship. Other rea- 
sons could include heirs with spe- 
cial needs issues, spendthrift issues, 
substance abuse issues, or just for 
the purpose of controlling the ulti- 
mate disposition of the IRA owner’s 
assets. Trusts can also be used to 
layer the beneficiary designation in 
an attempt to make full use of a 
credit shelter amount, or to keep 
money in a marital trust for a sec- 
ond spouse. There are several re- 
quirements that must be met in or- 
der to obtain maximum income tax 
deferral.* To preserve income tax 
deferral options, it is important that 
the trust qualify for “look through” 
treatment, so that the life expect- 
ancy of the oldest beneficiary of the 


trust can be used for distribution 
purposes.’ Two requirements must 
be met in order to use separate life 
expectancies for separate sub-trusts 
and qualify for separate share treat- 
ment under the final IRA rules: 1) 
the interests of the beneficiaries 
must be expressed as fractional or 
percentage interests as of the date 
of death of the IRA owner; and 2) 
separate accounts must be estab- 
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lished by December 31 of the year 
after the IRA owner’s death. 

If the trust meets all of these re- 
quirements, there is yet another is- 
sue to be considered: How does one 
determine trust accounting income 
and principal for purposes of distri- 
butions? While it is understood that 
all distributions from an IRA are 
subject to income tax, characteriza- 
tion of the distribution as trust ac- 
counting income or principal will 
determine whether the IRA distri- 
bution passes to the trust benefi- 
ciary or is taxed within the trust at 
the potentially higher trust tax rate. 

The treatment of such distribu- 
tions is addressed in Florida’s Uni- 
form Principal and Income Act. FS. 
§738.602 prescribes rules for deter- 
mination of the trust accounting 
income of deferred compensation 
plans. The statute provides that if 
the IRA provider reports how much 
income was earned within the IRA, 
then that portion of the distribution 
shall be treated as trust accounting 
income and the balance will be 
treated as trust accounting princi- 
pal. If the IRA provider does not re- 
port this information, the default 
rule requires that 10 percent of the 
distribution be allocated to income 
and 90 percent be allccated to 
principal. However, to the extent 
that the distribution is not a RMD 
or is a lump sum distribution, the 
default rule requires that the entire 
distribution be treated as principal. 
There is an exception carved out in 
the statute regarding qualification 
of the marital deduction. 

For illustration, consider a situa- 
tion where both spouses have assets 
equal to the current credit shelter 
amount. If the IRA owner spouse 
had no other assets to fund the 
credit, the IRA owner might name 
a credit shelter trust as the primary 
beneficiary of the IRA. If the surviv- 
ing spouse is an income beneficiary 
of the credit shelter trust, then the 
surviving spouse will be the mea- 
suring life for KMD purposes. Sup- 
pose that, in a given year, the RMD 
for the IRA is $20,000 but the IRA 
is invested for growth and only 
earns $5,000 that particular year 
that can be characterized as income. 


The $20,000 RMD would be distrib- 
uted to the trust. The $5,000 char- 
acterized as income would be passed 
out as an income distribution to the 
surviving spouse, taxable at his or 
her applicable income tax rate. The 
remaining $15,000 would be left in 
the trust as accounting principal. 
The trust would be responsible for 
paying the income tax on $15,000 
which would, of course, probably be 
taxed at the higher trust tax rate. 

This is not a total disaster, but if 
the surviving spouse is dependent 
upon receiving all of the RMD as 
part of such spouse’s annual income, 
it may be a surprise that only $5,000 
is paid as opposed to $20,000. In the 
ideal family situation where the re- 
mainder beneficiaries are children 
of both spouses, this should not 
cause a problem; but in a multiple 
marriage scenario where the surviv- 
ing spouse and step-children may 
not get along, this may be a source 
of some contention. It is possible and 
prudent to draft out of this situa- 
tion by making provision in the 
trust document that all RMDs are 
to be treated as income and shall be 
distributed as such, so long as do- 
ing so would not violate the under- 
lying intent of the trust. 


The Case of the Reappearing 
Former Spouse 

As in many states, F.S. §61.075 
requires equitable distribution in 
the event of divorce. The estate plan- 
ning issue most commonly over- 
looked after divorce is changing ben- 
eficiary designations. An Internet 
search of case law on IRAs reveals a 
proliferation of cases involving this 
very issue. The seminal case in 
Florida regarding this issue is Coo- 
per v. Muccitelli, 661 So.2d 52 (Fla. 
2d DCA 1995). The couple divorced 
and the husband subsequently died 
without changing his beneficiary 
designation to remove his former 
spouse. A question was certified to 
the Florida Supreme Court regard- 
ing the court’s holding that, with- 
out specific reference in a property 
settlement to life insurance pro- 
ceeds, the beneficiary of the pro- 
ceeds is determined by looking only 
to the insurance contract. The 
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Florida Supreme Court examined 
the dissolution terms as well as the 
insurance documentation. The 
court’s analysis concluded that the 
husband had the ability to name any- 
one of his choosing as beneficiary and 
that clear instructions were provided 
to him regarding making a change of 
beneficiary. He took no action after the 
divorce to effectuate a change and, 
therefore, the former spouse re- 
mained as the beneficiary. This situ- 
ation may be avoided with specific 
language regarding division of the 
IRA in the separation agreement” or 
by simply executing a new IRA ben- 
eficiary designation. 

Currently, the Florida Statutes 
provide that when someone fails to 
change their revocable trust or will 
after divorce,''the former spouse will 
be treated as having predeceased the 
decedent. The statutes do not, how- 
ever, govern any account whose dis- 
position is determined by a benefi- 
ciary designation, such as an IRA.“ A 
proposed statute is currently being 
contemplated by the Real Property, 
Probate and Trust Law Section of The 
Florida Bar that would provide a simi- 
lar presumption for IRAs and other 
pay-on-death accounts 


The Case of the Beneficiaries 
Who Really Weren’t 

There is a growing area of concern 
in the world of IRA administration 
regarding IRA annuities. Notwith- 
standing any opinions as to invest- 
ment suitability or duplication of 
benefits in regard to creditor protec- 
tion or tax deferral, the fact is that 
many IRA owners also own IRA an- 
nuities. In most cases, if an IRA 
owner wants to consolidate accounts 
for ease of record keeping, it is pos- 
sible to transfer the IRA annuity 
into another IRA. If handled cor- 
rectly, the IRA owner is still the 
annuitant, but the IRA is the owner 
and beneficiary of the annuity. The 
annuity becomes an asset of the 
IRA. If the ownership and benefi- 
ciary designation cannot be changed 
to reflect the IRA, the IRA owner 
should be advised of such and the 
IRA annuity should be handled as 
a totally separate account; but we 
do not live in an ideal world. 
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Consider a situation in which the 
parents have an extensive estate 
and the children are all quite suc- 
cessful in their own regard. The IRA 
owner decides to leave the IRA, val- 
ued at $1,500,000, to grandchildren, 
and signs a new beneficiary desig- 
nation form. The next month’s IRA 
statement reflects the grandchil- 
dren as the beneficiaries of the IRA. 
Two months later, the IRA owner 
dies. Shortly thereafter, the IRA 
owner’s CPA and attorney discover 
that the bulk of the IRA is composed 
of five different IRA annuities with 
five different beneficiaries at four 
different companies. Some benefi- 
ciary forms named children and some 
named a defunct irrevocable trust 
listed as contingent beneficiary. How 
could the professionals preserve the 
IRA owner’s intent? The primary ben- 
eficiaries all disclaimed; the trustees 
of the irrevocable trust disclaimed; 
the estate of the deceased IRA owner 
disclaim; and finally, a settlement 
agreement was drafted and agreed to 
by all parties and filed in the probate 
court, documenting the IRA owner’s 
intent. Court orders were issued; all 
of the various annuities were even- 
tually paid into the IRA; and the 
grandchildren all received death 
benefit IRAs just as the IRA owner 
intended. This story had a happy end- 
ing, with the possible exception of the 
attorneys’ fees, time, and court costs 
associated with resolving the prob- 
lem, but not all families are ideal. 

The outcome might have been 
dramatically different if the family 
had not been in agreement. This 
case could have potentially been tied 
up in court for several years. The 


Kristin M. Lynch is an attorney 
with the Elk, Bankier, Christu & Bankst, 
LLP, in Boca Raton, focusing on estate 
planning, tax and retirement planning, 
and various IRA matters. Ms. Lynch is a 
graduate of the University of Central 
Florida, Florida Trust School, and the 
Shepard Broad Law Center at Nova 
Southeastern University. She is a certi- 
fied trust and financial advisor as well 
as a certified IRA services professional. 

This column is submitted on behalf 
of the Tax Section, Mitchell I. Horowitz, 
chair, and Michael D. Miller, Benjamin A. 
Jablow, and Normarie Segurola, editors. 


expense in terms of legal fees and 
time could have been tremendous. 
The brokerage firm in question lists 
the annuities on the statement as a 
courtesy, but the market value of the 
annuities is reflected in the total 
market value, shown in the same 
place as the listed beneficiaries. To 
the untrained eye, and to the IRA 
owner, it would appear everything 
was in order. There is a disclaimer 
on the page where the annuities are 
individually listed stating that the 
brokerage firm is not responsible for 
the investment performance of the 
annuities; but there is no disclaimer 
stating that the annuities may have 
different beneficiaries than the rest 
of the IRA. 

The moral of this story is that 
sometimes it is not enough to review 
the beneficiary designation forms or 
even keep copies of them. It is im- 
perative for the IRA owner and their 
professionals to periodically review 
the IRA agreements that govern 
their accounts, and apparently re- 
view the statements as well. 


Conclusion 

Retirement accounts are rapidly be- 
coming one of the largest sources of per- 
sonal wealth in this state and in the 
country. Practitioners in this area need 
to consider not only the applicable tax 


laws but other issues that may not be 
as obvious. This article has attempted 
to address a few of the most common 
situations, although there are many, 
many more. 
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(Fla. 4th D.C.A., 1996); Bielat v. Bielat, 
721 N.E. 2d 28 (Ohio 2000); In re Estate 
of McIntosh, 733 A. 2d 649 (N.H. 2001); 
In re Estate of Gloege, 649 N.W. 2d 468 
(Minn. App. 2002). 

7 See also In re Estate of McIntosh, 773 
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Eastman, 760 A.2d 16 (Pa. Super. 2000). 

8 Regs. §§1.401(a)(9)-4 A-5 and 
1.401(a)(9)-5, A-7. 

* Regs. §§1.401(a)(9)-4 A-5 and 
1.401(a)(9)-5. A-7. 

10 See also Vaughan v. Vaughan,741 
So.2d 1221 (Fla. 2d D.C.A. 1999); In re 
Estate of Dellinger, 760 So.2d 1016 (Fla. 
4th D.C.A. 2000); Luszcz v. Lavoie, 787 
So.2d 245 (Fla. 2d D.C.A. 2001). 
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Trial Lawyers Forum 


The Magic of Privity in Express Product 
Warranty Claims: A Plaintiff's Perspective 


he law of Florida is in- 

creasingly clear on at 

least one point in the 

product liability arena. 
Implied warranties are generally 
not enforceable if there is no priv- 
ity between the claimant and the 
manufacturer (with some excep- 
tions).' But what of express warran- 
ties? Indeed, what of express manu- 
facturer warranties that come with 
the product to the first retail pur- 
chaser? Surely, an express, written 
product warranty with the 
manufacturer’s name on it accom- 
panying a brand new product sold 
to the first retail purchaser through 
an authorized dealer or retailer is 
enforceable against the manufac- 
turer, is it not? Not according to 
many manufacturers. And the case 
law is just murky enough for manu- 
facturers to succeed sometimes 
with that argument. 


A Working Hypothetical 

Before considering the case law, 
consider the following hypothetical. 
A pick-up truck catches fire while 
parked unattended with no keys in 
the ignition. The fire is the result 
of a clear product defect. Indeed, the 
truck manufacturer, Giant Motor 
Company, sent a recall on the truck 
the very day of the fire — too late 
for the truck’s owner, Mr. Trucker. 
Trucker bought the truck new last 
year at a Giant dealership called 
World Giant. Trucker hires attorney 
Lil Lawyer to pursue a claim 
against Giant. Lawyer sues Giant 
for, among other counts, breach of 
implied warranty and breach of an 
express four-year warranty issued 


by John W. Reis 


It is difficult to 
imagine that a 
national vehicle 
manufacturer or any 
manufacturer can 
issue an express 
warranty to a first 
purchaser but not 
honor its terms. 


by Giant on the vehicle. Lawyer 
does not sue the dealership because 
the dealer issued a disclaimer stat- 
ing that buyer’s only remedies are 
the remedies set forth in Giant’s 
express four-year warranty. 

Giant hires the behemoth firm of 
Bigg Wynn to defend the case. The 
Bigg Wynn lawyers file a motion to 
dismiss all counts arguing that the 
economic loss rule bars all tort 
counts and the privity rule bars all 
warranty claims. Lil Lawyer is 
dumfounded as she reads the mo- 
tion. Bigg Wynn argues that 
Trucker’s purchase through 
“middleman” World Giant defeats 
privity with Giant and thus defeats 
even the express warranty count. 
The Bigg Wynn lawyers argue that 
the express written warranties Gi- 
ant extends to purchasers of new 
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Giant trucks are unenforceable in 
the State of Florida unless the 
buyer buys the truck either through 
mail order or directly at Giant’s fa- 
cility in Michigan. To Lil Laywer, the 
argument seems just plain wrong. 
But is it? Lil Lawyer reads on. 
According to Bigg Wynn, the case 
law is clear. A warranty claim — 
whether implied or express — 
against a supplier of a product is 
barred if there is no privity between 
the injured party and the supplier. 
Bigg Wynn relies heavily on lan- 
guage from T.W.M. v. American 
Medical Systems, Inc., 886 F. Supp. 
842 (N.D. Fla. 1995). In that federal 
case, the plaintiff was injured from 
a defective penile implant which 
plaintiff did not purchase from the 
manufacturer, but had surgically 
implanted by a doctor. Although the 
written opinion does not clarify 
whether a manufacturer’s written 
warranty was delivered as part of 
the deal, it does make the follow- 
ing broad statement: 
The law of Florida is that to recover for 
the breach of a warranty, either express 
or implied, the plaintiff must be in priv- 
ity of contract with the defendant. 
Kramer v. Piper Aircraft Corp., 520 So. 
2d 37 (Fla. 1988); West v. Caterpillar 
Tractor Company, 336 So. 2d 80 (Fla. 
1976). “Privity is required in order to 
recover damages from the seller of a 
product for breach of express or implied 
warranties.” Intergraph Corp. v. 


Stearman, 555 So. 2d 1282, 1283 (Fla. 
2d DCA 1990).? 


Deconstructing T.W.M. 

Lil Lawyer notes that the doctor 
in T.W.M. probably was not in the 
business of dealing penile implants 
to direct purchasers, unlike her case 


} 


involving a direct sale through an 
authorized dealer of Giant products. 

Lil Lawyer pulls the cases cited 
in T:.W.M. Upon close scrutiny, none 
of them — not Kramer or West or 
Stearman — supports the broad lan- 
guage in T.W.M. Kramer involved 
injured passengers on a plane who 
purchased the service of air travel, 
not a product governed by the Uni- 
form Commercial Code, as in her 
case. West simply established a 
cause of action for strict liability in 
the absence of privity of contract. 
Stearman is a total of five sentences 
long, the fourth of which simply 
states, “Privity is required in order 
to recover damages from the seller 
of a product for breach of express or 
implied warranties.”* 

Stearman describes the case as 
one of misrepresentation and breach 
of warranty pertaining to a com- 
puter system sold by Intergraph to 
John E. Stearman, whereas the 
claimant was Stearman, P.A. which 
acquired the system used through 


John Stearman. Not only was 
Stearman, P.A., not in privity with 
Intergraph, but it acquired the sys- 
tem second hand, either through a gift 
or a sale by John Stearman (the opin- 
ion does not state which). Unlike in 
Lil Lawyer's case, the plaintiff was not 
a first purchaser who purchased 
through a retailer or dealer. 

Lil Lawyer then reviews the cases 
cited in Stearman: Affiliates for 
Evaluation & Therapy, Inc. v. Viasyn 
Corp., 500 So.2d 688 (Fla. 3d DCA 
1987), and Brown v. Hall, 221 So.2d 
454, 458 (Fla. 2d DCA 1969). Nei- 
ther involves express warranty 
claims and neither state that ex- 
press warranty claims require priv- 
ity. Brown involved an injured ser- 
vice station attendant’s claim for 
breach of implied warranty against 
seller of a used dump truck for inju- 
ries sustained while he changed a 
wheel and tire. As in Stearman, the 
product was acquired used. Viasyn 
Corp., however, hits closer to home. 
It involved a computer that was sold 


new to the plaintiff through a re- 
tailer. However, the problem at is- 
sue was related to repair work done 
by the retailer after the sale, and 
plaintiff’s claim against the com- 
puter manufacturer was limited to 
breach of implied warranty and neg- 
ligent selection of the retailer. The 
court did not analyze whether the 
retailer had a close enough relation- 
ship with the manufacturer to be 
deemed an authorized agent of the 
manufacturer for purposes of estab- 
lishing privity. The court merely 
looked at what was alleged in the 
pleadings on the issue and stated, 
“Second, the breach of implied war- 
ranty counts cannot stand because 
they fail to allege an essential ele- 
ment of the action, to wit: privity of 
contract between the plaintiff and the 
defendant.” Lil Lawyer wonders if 
the decision in Viasyn Corp. would 
have been different if the attorneys 
had alleged privity and then engaged 
in discovery to flush out the extent to 
which the retailer could be deemed 
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an agent of the manufacturer. 

Lil Lawyer decides to delve deeper 
into the issue, hoping to find cases 
contrary to those cited in Bigg 
Wynn’s lawyers’ motion. She finds 
solace in those cases applying the 
Uniform Commercial Code. 


The UCC Analysis 

Lil Lawyer discovers that under 
Florida’s version of the UCC, an ex- 
press warranty can be conferred to 
the ultimate user of the product, ei- 
ther in written form or by direct as- 
surances from the manufacturer/ 
supplier, regardless of technical 
privity. For example, in Monsanto 
Agricultural Products Company v. 
Edenfield, 426 So. 2d 574 (Fla. 1st 
DCA 1982), the court applied a UCC 
analysis and held manufacturer li- 
able for an express warranty despite 
lack of technical privity. There, a 
farmer sued a weed killer manufac- 
turer. The farmer purchased the 
weed killer through a local farm 
supply dealer, but sued the manu- 
facturer directly for, inter alia, 
breach of express warranty. The 
court gave effect to the terms of the 
express warranty, finding them to be 
part of the basis of the bargain un- 
der the UCC: 


With the demise of the privity doctrine 
in Florida, manufacturers became liable 
to remote purchasers for breach of both 
express and implied warranties. See, e.g., 
Manheim v. Ford Motor Company.° Al- 
though Manheim was decided after 
Florida’s adoption of the Uniform .Com- 
mercial Code, Chapters 671-679, 
Fla.Stat., (the UCC) the sale at issue in 
the case occurred prior to the adoption 
of the UCC. The Manheim court held 
that an express warranty limitation did 
not operate to preclude recovery on the 
basis of implied warranty where the 
product was defective and unsuitable for 
its ordinary and intended use. However, 
limitations of implied warranties of 
merchantability and fitness are now 
expressly authorized by the UCC if said 
limitations are made a part of the bar- 
gain between the parties, are reasonably 
consistent with any express warranties 
made, are in writing and are conspicu- 
ous, and are not unconscionable. Sec- 
tions 672.302, .316, .719, Fla.Stat.® 


Although the plaintiff was not in 
direct privity with the manufac- 
turer, the court upheld the jury’s 
verdict against the manufacturer 
but reduced the plaintiff’s damages 


to the warranty’s remedy: the price 
of the product. 

The court went further in Jn Re 
Bob Rigby, Inc., 62 B.R. 900 (M.D. 
Fla. 1986). In Bob Rigby, plaintiff 
purchased, through a third party, a 
portable rock crushing machine that 
came with an express warranty is- 
sued by manufacturer Eagle 
Crusher Company, Inc. The pur- 
chaser brought an express warranty 
claim. Building from the UCC 
analysis of Monsanto, the Bob Rigby 
decision assigned warranty liability 
to the manufacturer, despite lack of 
technical privity, on the grounds 
that the term “seller” under Art. 2, 
§313 of the UCC (FS. §672.313) 
should be read to include manufac- 
turers, despite a “literal reading” of 
the term “seller”: 

First, the transaction under consider- 
ation is governed by Article 2 of the 
Uniform Commercial Code as adopted 
by Fla. Stat. §672.101, et seq., the stat- 
ute which governs the sale of goods in 
this State. Second, while Eagle was not 
the actual seller of the machine, this is 
without significance. Fla. Stat. §672.313 
does not limit express warranty to the 
actual seller in spite of the fact that a 
literal reading of the Section might so 
indicate, but also extends the same to 
the manufacturer of the goods if, in fact, 


an express warranty arose by virtue of 
other means described in the Statute.’ 


The “Outer Limits” of Privity 
Lil Lawyer then broadens her re- 
search to examine the term “priv- 
ity” itself, hoping to find cases clari- 
fying its definition. After much 
sifting, she comes upon Cedars of 
Lebanon Hospital Corp. v. European 
X-Ray Distributors of American, Inc., 
444 So. 2d 1068 (Fla. 3d DCA 1984), 
a case discussing the “outer limits” 
of privity. The case involved a claim 
by a hospital against the manufac- 
turer of x-ray equipment which the 
hospital purchased through a 
dealer. The court allowed the war- 
ranty claim to stand, despite lack of 
privity in the “strictly literalist” 
sense, because the manufacturer 
had made certain representations 
directly to the hospital. Unlike any 
of the decisions cited in Bigg Wynn’s 
brief, the Cedars case provides an 
extensive history of jurisprudence 
on the privity requirement in 
Florida. The court noted that 
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Florida law had receded from the 
privity requirement with the an- 
nouncement in Bernstein v. Lily- 
Tulip Cup Corp., 177 So.2d 364 (Fla. 
3d DCA 1965), aff'd, 181 So.2d 641 
(Fla.1966), that “privity no longer 
obtains in an implied warranty suit 
by a consumer against a manufac- 
turer.”* The Cedars court noted that 
the post-Bernstein enactment of Art. 
2 of the UCC renewed the debate 
over the privity requirement, given 
the emphasis in Art. 2 on the terms 
“seller” and “buyer.”® During that 
debate, as noted in Cedars, three 
lines of cases developed. One set of 
cases, starting with West v. Caterpil- 
lar Tractor Company, 336 So. 2d 80 
(Fla. 1976), adopted the strict liabil- 
ity doctrine, thus “eliminatling] 
privity as a doctrinal barrier to fil- 
ing suit against a manufacturer of 
a defective product.” Another line 
of cases “abrogated the necessity for 
privity in a contractual relationship” 
and allowed a party to sue for pro- 
fessional negligence against one 
with whom the injured party was 
not in privity." 

The Cedars court then discussed 
a third line of cases allowing an ul- 
timate purchaser of a product, who 
is not in privity with the manufac- 
turer, to sue the manufacturer for 
economic losses under an implied 
warranty theory: 

A third line of cases allowed an ulti- 
mate purchaser to sue a manufacturer 
for damages for breach of implied war- 
ranty of fitness for a particular purpose 
when there was only economic loss and 
no privity. Manheim v. Ford Motor Co.’; 
Chrysler Corp. v. Miller’®; Rehurek v. 
Chrysler Credit Corp.'* The courts in 
both Miller and Rehurek based their 
decisions on the language of sections 
672.315 and 672.316, Florida Statutes; 
that is to say, on the language of the 
Uniform Commercial Code. In so doing, 
the court in Rehurek stated: 

“When a purchaser answers the induce- 
ments made in the tremendous adver- 
tising campaigns carried on by the au- 
tomobile industry and purchases a new 
automobile, he has the right to expect 
the automobile to perform properly and 
as represented. If it does not, through 
no fault of his, it appears to us that he 
should be allowed to seek redress.” 

Id. at 456. These cases take the philoso- 
phy of Henningsen v. Bloomfield Motors, 
Inc.,!° and expand it to validate actions 
for damages which a purchaser suffers 


when he is induced to buy the 
manufacturer’s product and the product 


Be 
j 


turns out to be worthless. However, it is 
clear that there remains an abundance 
of uncertainty about the degree to which 
privity is required to maintain a breach 
of warranty action by an ultimate pur- 
chaser against a manufacturer where 
the only damages are those for loss of 
bargain. While it is incorrect to state 
that there is no cause of action for eco- 
nomic damages under a breach of war- 
ranty theory, courts and jurisdictions 
differ as to when such a cause of action 
will be allowed and under what circum- 
stances. Cf. L. Frumer & M. Friedman, 
Products Liability, vol. 2 (1983); R. 
Hursh & H. Bailey, American Law of 
Products Liability, vols. 1 & 2 (2d ed. 
1974).'6 


Cedars declined to address 
squarely whether privity is required 
to maintain a cause of action against 
a manufacturer for breach of the 
manufacturer’s warranty under 
Florida’s version of the UCC, find- 
ing that the facts of the case indi- 
cated the existence of privity, though 
not a “strictly literalist” interpreta- 
tion of privity: 


Whatever the outer limits of these cases 
are, the above discussion indicates that 
there is no good reason for us to adopt a 
strictly literalist adherence to the doc- 
trine of privity. Nor is it necessary for 
us to push beyond the outer limits of the 
doctrine as developed thus far and hold 
that there is no requirement of privity 
when an ultimate purchaser has eco- 
nomic damages only from a defective 
product. The instant case has additional 
facts which make resolution of that is- 
sue unnecessary. Appellant’s fourth 
amended and supplemental complaint 
alleges that sales representatives from 
appellee manufacturer called upon ap- 
pellant and made direct representations 
that the equipment was very advanced 
and “state of the art,” that the equipment 
produced a very high quality diagnostic 
t.v. image, that it was the very finest 
remote x-ray equipment available, and 
that the equipment was capable of han- 
dling the high volume hospital use for 
which it was needed. Appellant further 
alleges that it was shown samples of 
prior models and told the new model 
would perform even better. It also al- 
leges that it relied on appellee’s repre- 
sentations and inducements when it 
decided to purchase the two remote x- 
ray systems. It seems fundamentally 
unfair, and anomolous in the extreme, 
to allow the manufacturer to hide be- 
hind the doctrine of privity when the 
product, which it induced the purchaser 
to buy, turns out to be worthless. [n. 4] 
It also seems absurd, under these cir- 
cumstances, to find that the appellant 
has recourse against the appellee manu- 
facturer only when the x-ray equipment 
injures someone. Requiring the pur- 
chaser to go against the seller, who must 


proceed in indemnification against the 
distributor, who must proceed against 
the manufacturer, is wasteful and inef- 
ficient. We find, therefore, that appellee’s 
conduct, if proven, created both an ex- 
press warranty and an implied warranty 
of fitness for a particular purpose un- 
der sections 672.313 and 672.315, 
Florida Statutes 1981). Sections 672.714 
and 672.715 provide the measure of 
damages for the breach of these warran- 
ties.” 


To Lil Lawyer, it seems the Cedars 
court dealt with the privity issue by 


declining to decide whether there is 
an exception to the privity rule for 
UCC transactions but by creating a 
broad standard for what might con- 
stitute privity — a sort of “quasi” 
privity exception to technical priv- 
ity. 


Applying Monsanto, Bob 
Rigby, and Cedars 

Thus far, Lil Lawyer finds that the 
only cases with facts similar to hers 
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are Monsanto, Bob Rigby, and Ce- 
dars, all favorable to her client. She 
checks to see if they have been over- 
turned. They have not. She looks for 
any case attempting to reconcile 
those three cases with the cases 
cited by Bigg Wynn. She finds none. 
She has no way of predicting how a 
judge would rule on her express 
warranty count. Lil Lawyer can only 
hope that Florida’s Supreme Court 
or Legislature will clear up the un- 
certainty. 

Lil Lawyer considers her response 
to the motion to dismiss. She could 
prepare an opposing memorandum 
of law, noting the UCC analysis of 
Monsanto and Bob Rigby. She could 
argue that Florida is a notice plead- 
ing state and ask for leave to con- 
duct discovery to show quasi priv- 
ity consistent with Cedars. But the 
lesson of Viasyn Corp. is that fail- 
ure to allege the magic word, “priv- 
ity,” may be fatal. Lil Lawyer decides 
to address the dilemma by filing an 
amended complaint with the follow- 
ing allegation that blends the UCC 
and quasi privity approaches: 

In the course of buyer’s purchase of 
the product, defendant through persons 
authorized by defendant made contacts 
with buyer such that defendant ex- 
tended an express warranty to buyer 
warranting that the product would be 
free of defects in design and/or work- 
manship and/or would be merchantable 
and/or fit for the particular purpose for 
which it was sold, and buyer reasonably 
relied upon such warranty. 

The contact and actions by and/or on 
behalf of defendant that occurred as part 
of the course of the sale of the vehicle 
were sufficient to create privity between 
defendant and the buyer and/or were 
sufficient for defendant to be deemed a 
seller within the meaning of Florida’s 
version of Article 2 of the Uniform Com- 


mercial Code (UCC) relating to express 
and implied warranties. 


Lil Lawyer is confident that the 
UCC analysis of Monsanto and Bob 
Rigby and the quasi- privity analy- 
sis of Cedars give her a good faith 
basis to allege privity and engage 
in discovery on the issue. Discovery 
may well reveal the type of circum- 
stances noted in Cedars,'* in which 
a vehicle manufacturer’s contacts 
might be considered pervasive 
enough to amount to privity, even if 
not a “strictly literalist” form of priv- 


ity. Lil Lawyer suspects, for example, 
that Giant heavily advertises it 
products to consumers such as 
Trucker, only sells its products 
through dealerships such as World 
Giant, expressly authorizes its 
dealerships to directly extend Giant 
warranties to first purchasers, re- 
ceives consideration for the warran- 
ties it extends to buyers, routinely 
honors buyers’ warranty claims, is 
aware that dealerships routinely 
disclaim any warranties other than 
those of Giant, may actually instruct 
dealerships to disclaim any warran- 
ties other than those of Giant. Such 
facts would certainly establish UCC 
liability under the Monsanto and 
Bob Rigby analysis. Will they rise 
to the level of quasi privity under 
the Cedars analysis? Perhaps. And 
if privity is so found, perhaps even 
her implied warranty counts would 
survive. 


Conclusion 


It is difficult to imagine that a 
national vehicle manufacturer or 
any manufacturer can issue an ex- 
press warranty to a first purchaser 
but not honor its terms. But under 
current Florida law, there is no pre- 
dicting how a particular judge might 
rule on that question in a case like 
the hypothetical presented above. 
As it stands, privity remains a con- 
cept with almost magical allure. 
Until the Florida Supreme Court or 
legislature clarifies its meaning and 
its importance in the context of war- 
ranty law, manufacturers can at- 
tempt to hide behind the curtain of 
their dealers and retailers and pull 
a dismissal out of a hat. Presto, 
chango, and the bargained-for ex- 
press warranty disappears. 0 


1 Cedars of Lebanon Hospital Corp. v. 
European X-Ray Distributors of 
America, Inc., 444 So. 2d 1068 (Fla. 3d 
D.C.A. 1984); see also O’Connor uv. 
Kawasaki Motor Corporation, 699 
F.Supp 1538 (S.D. Fla. 1988) (if there is 
no privity of contract with the manufac- 
turer of the product, then there is no 
claim for breach of warranty or negli- 
gence against the manufacturer); 
Spolski General Contractor v. Jett-Aire 
Corporate Aviation Management of Cen- 
tral Florida, 637 So. 2d 968, 970 (Fla. 
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5th D.C.A. 1994) (“there was no sale 
from [manufacturer] to [purchaser], no 
privity between [purchaser] and [manu- 
facturer], no contract between [pur- 
chaser] and [manufacturer], no reliance 
by [purchaser] on any warranty, no war- 
ranty given to [purchaser].”); Brown v. 
Hall, 221 8.2d 454 (Fla. 2d D.C.A. 1969) 
(injured service station attendant’s 
claim for breach of implied warranty 
against seller of used dump truck for 
injuries sustained while changing left 
rear inside tandem wheel and tire was 
barred for lack of privity). See also Con- 
tinental Ins. Co. v. Montella, 427 So.2d 
796 (Fla. 4th D.C.A. 1983); Navajo Circle, 
Inc. v. Development Concepts Corp., 373 
So.2d 689, 692 n.3 (Fla. 2d D.C.A. 1979). 

> T.W.M., 886 F. Supp. at 844. 

3 Stearman, 555 So. 2d 1282, 1283 (Fla. 
2d D.C.A. 1990) (citing Brown v. Hall, 
221 So.2d 454 (Fla. 2d D.C.A. 1969), Af- 
filiates for Evaluation & Therapy, Iie. v. 
Viasyn Corp., 500 So.2d 688 (Fla. 3d 
D.C.A. 1987)). 

4 Stearman, 500 So.2d at 693 (empha- 
sis added). 

5 Manheim, 201 So.2d 440 (Fla.1967). 

6 Edenfield, 426 So.2d at 576. 

* Bob Rigby, 62 B.R. at 905-906 (citing 
Mobile Chemical Company v. Hawkins, 
440 So. 2d 378, rev. den., 449 So. 2d 264 
(Fla. 1984); Monsanto v. Agricultural 
Products Company v. Edenfield, 426 So. 
2d 574 (Fla. 1° D.C.A. 1982); Sheppard 
v. Revlon, Inc., 267 So. 2d 662 (Fla. 3d 
D.C.A. 1972)). 

8 Cedars, 444 So. 2d at 1070 (quoting 
Bernstein, 177 So.2d at 364). 

9 Td. at 1071. 

10 West, 336 So. 2d 80 (Fla. 1976). 

dd. 

2 Manheim, 201 So.2d 440 (Fla.1967). 

8 Miller, 310 So.2d 356 (Fla. 3d D.C.A. 
1975). 

4 Rehurek, 262 So.2d 452 (Fla. 2d 
D.C.A.), cert. denied, 267 So.2d 833 
(Fla.1972). 

'S Henningsen, 32 N.J.358, 161 A.2d 69 
(1960). 

16 Note 3 omitted. 

Cedars, 444 So. 2d at 1071-72. See 
also McCraney v. Ford Motor Company, 
282 So. 2d 878 (Fla. 1st D.C.A. 1973) 
(claim for breach of express warranty on 
defective vehicle, purchased through 
dealer, went to jury although the court 
entered directed verdict for plaintiff’s 
failure to offer proof of the value of the 
vehicle before it burned.). 

'S Quoting Rehurek, 262 So.2d 452 (Fla. 
2d D.C.A.), cert. denied, 267 So.2d 833 
(Fla.1972). 
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Labor and Employm 


Outrunning Contractual 
Noncompete Undertakings 


Does the 11th Circuit’s Palmer & Cay Decision 
Offer “Earlybird Specials” for Florida Forum Shoppers? 


by Courtney B. Wilson and Donald W. Benson 


n Palmer & Cay, Inc. v. Marsh 

& McLennan Companies, 404 

F. 3d 1297 (11th Cir. 2005), a 

panel of the 11th Circuit 
Court of Appeals held that 
Georgia’s public policy narrowly 
restricting enforcement of other- 
wise valid noncompete agreements 
could ostensibly trump the public 
policy of other states with more sig- 
nificant contacts, solely because the 
former employee moved to Georgia 
and filed suit in Georgia. Although 
Palmer & Cay involved a conflict 
between Georgia law and New York/ 
Illinois law, the court’s express re- 
liance on a case involving parallel 
noncompete litigation in Florida 
and Georgia courts left no doubt as 
to the decision’s important implica- 
tions for Florida attorneys and their 
clients litigating noncompete cases. 
Under the apparently sweeping 
holding of Palmer & Cay, a Florida 
employer who entered into a non- 
compete, valid under F. S. §542.335, 
with an employee living and work- 
ing in Florida, could potentially be 
precluded from enforcing that con- 
tract in Florida, by the decision of 
a Georgia state or federal court hav- 
ing no prior connection to employer, 
the employee, or the contract. 

In addition to the apparent ineq- 
uity of the Palmer & Cay holding, 
it appears irreconcilable with prior 
decisions of another 11th Circuit 
panel, Keener v. Convergys, 312 F.3d 
1235 (11th Cir. 2002), and a Geor- 
gia appellate court decision, 
Hostetter v. Answerthink, 599 S.E. 
2d 271 (Ga. App. 2004), though 
Palmer & Cay purports to follow 
both decisions. This article suggests 


Florida employers 
will want to take 
some practical steps 
before and after 
litigation commences 
to minimize potential 
unpredictability 
engendered in 
Palmer & Cay. 


that all three decisions can be rec- 
onciled, and Palmer & Cay’s appar- 
ent overbreadth limited, by posit- 
ing that a hypothetical Florida 
court determining the preclusive 
effect of a prior judgment of the 
Georgia state or federal courts 
would follow Cerniglia v. C&D 
Farms, Inc., 203 So. 2d 1 (Fla. 1967). 
Cerniglia observes a distinction 
between noncompete agreements 
that are governed for all purposes 
by Georgia law, and therefore un- 
enforceable anywhere, and those 
that are minimally connected to 
Georgia and therefore unenforce- 
able only by Georgia courts in Geor- 
gia. Moreover, this is consistent 
with the Palmer & Cay recognition 
that the preclusive effect of a Geor- 
gia declaratory judgment in 
Florida, although governed by Geor- 
gia law, will be determined by the 
Florida court’s interpretation and 


application of that law. 


Keener v. Convergys' 

Keener signed a noncompete, 
while he was working for Convergys 
in Ohio and the agreement provided 
for application of Ohio law. After 
five years, Keener resigned from 
Convergys, moved to Georgia, and 
became employed by a Convergys’ 
competitor in Georgia. When 
Convergys learned of Keener’s com- 
petitive activities, it notified his 
new employer of the noncompete 
and the new employer terminated 
Keener. 

Keener filed suit in the federal 
district court in Georgia seeking a 
declaratory judgment and an in- 
junction precluding enforcement of 
the noncompete, as well as damages 
for tortious interference. Convergys 
counterclaimed to enforce the 
noncompete. Addressing the thresh- 
old choice of law issue, the district 
court recognized some merit to 
Convergys’ argument for Ohio law, 
in that that Keener “lived, worked, 
and performed on the contract in 
Ohio at the time it was entered” and 
never worked for Convergys in 
Georgia.” Recognizing that its deci- 
sion “may wind up encouraging 
non-Georgia employees to ‘flee to 
Georgia’ to shed their NCAs,” the 
court concluded that because 
Keener was now a Georgia resident, 
Georgia public policy dictated the 
result.® Thus, the court held Geor- 
gia law precluded enforcement of 
the noncompete as overbroad and 
not subject to being rewritten or 
“blue penciled” by the court.* Ac- 
cordingly, the district court granted 
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Keener’s motion for summary judg- 
ment, found the noncompete unen- 
forceable, and enjoined Convergys 
from attempting to enforce the 
agreement “in any court world- 
wide.”° 

On appeal to the 11th Circuit 
(Keener I), the court discerned a con- 
flict in Georgia and 11th Circuit pre- 
cedents as to when Georgia would 
apply its law to a noncompete with 
such a minimal connection to Geor- 
gia. Accordingly, Keener I certified 
to the Georgia Supreme Court the 
question of whether Georgia would 
follow the Restatement of Judg- 
ments §187(2) requiring that Geor- 
gia find a “materially greater inter- 
est” than the contractually chosen 
forum [Ohio] before substituting its 
own law to invalidate a 
noncompete.°® 

Answering this question in the 
negative, the Georgia Supreme 
Court held Georgia would apply its 
statutory public policy, limiting en- 
forcement of noncompete agree- 
ments, upon a mere finding that 
“there were significant contacts 
with the State of Georgia, such that 
the choice of our law was neither 
arbitrary nor constitutionally im- 
permissible.”’ Nevertheless, in a 
concurrence, three justices ex- 
pressed their constraint to follow 
the Georgia statute and urged the 
legislature to adopt the Restate- 
ment rule instead as more consis- 
tent with the “prime objectives of 
contract law” and the “justified ex- 
pectations of the parties.”* Answer- 
ing only the certified question on 
choice of law, the Georgia Supreme 
Court offered no insight on the 
proper scope of remedies in such 
cases. 

Echoing the reluctance expressed 
by the concurring justices of the 
Georgia Supreme court, Keener II 
held that the application of Georgia 
law was not arbitrary or constitu- 
tionally impermissible because 
Keener was living and working in 
Georgia “where the effects [of en- 
forcing the noncompete] would be 
felt.”’ Accordingly, Keener II af- 
firmed the district court’s decision 
that the agreement was unenforce- 
able “in toto, thus entitling Keener 


Strategy must 
recognize that it is 
not the first court that 
enters a TRO or 
preliminary 
injunction, but the 
first to enter a final 
judgment that will 
have its judgment 
followed in other 
jurisdictions. 


to declaratory and injunctive re- 
lief.” However, without specifically 
mentioning any corresponding de- 
claratory judgment, Keener IT held 
that district court abused its discre- 
tion in failing to limit the injunction 
to Georgia: 

Georgia of course is entitled to en- 
force its public policy interests within 
its boundaries and, in the circumstance 
that litigation over an NCA is initiated 
in Georgia, it may employ that public 
policy to override a contracted choice of 
law provision. However, Georgia cannot 
in effect impute its public policy deci- 
sions nationwide — the public policy of 
Georgia is not that everywhere. To per- 
mit a nationwide injunction would in 
effect interfere both with parties’ abil- 
ity to contract and their ability to en- 
force appropriately derived expecta- 
tions." 


Indeed, Keener IJ further limited 
the injunction, or at least suggested 
grounds to modify it, by concluding 
that enjoining enforcement of the 
noncompete in Georgia was proper 
“while Keener remains a resident of 
Georgia.”’ Thus, while both the 
Georgia Supreme Court and the 
11th Circuit panel expressed reluc- 
tance to even apply Georgia law to 
Keener’s noncompete, the 11th Cir- 
cuit clearly proscribed any exten- 
sion of Georgia’s public policy be- 
yond its borders, at least until 
Palmer & Cay. 


Hostetler v. Answerthink® 
Hostetler was a former employee 
of Answerthink in Georgia and was 
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subject to a non-compete with a 
Florida choice-of-law provision. 
When Hostetler left Answerthink 
and began competing in Georgia, he 
brought an action in Georgia for 
declaratory and injunctive relief as 
to the enforceability of the 
noncompete. Answerthink subse- 
quently commenced a parallel ac- 
tion in Florida to enforce the 
noncompete. The Georgia trial court 
ultimately declared the noncompete 
unenforceable but limited the scope 
of its judgment to “Georgia courts 
and those courts which apply Geor- 
gia law ... 

On appeal, the intermediate Geor- 
gia appellate court reversed, hold- 
ing that the trial court’s judgment 
should not have been limited to 
Georgia. In affirming the applica- 
tion of Georgia law under principles 
of “lex loci contractus” and distin- 
guishing Keener II, Hostetler recites 
that the noncompete was signed in 
Georgia, by a Georgia resident, 
working in Georgia, for an employer 
doing business in Georgia. Accord- 
ingly, Hostetler makes no distinction 
between the extra-territorial effect 
of the injunction” or the declaratory 
judgment, essentially finding that 
the agreement was void when cre- 
ated in Georgia and is thus unen- 
forceable everywhere. In contrast to 
these obvious grounds for a Georgia 
court to determine the enforceabil- 
ity of Hosteler’s noncompete vel non, 
the Hostetler court distinguishes the 
facts in Keener, because Keener, ex- 
ecuted the noncompete and worked 
for the employer in another state 
[Ohio], only subsequently moving to 
Georgia and filing a preemptive suit 
to prevent enforcement of the 
noncompete. 


Palmer & Cay 

James Meathe was an employee 
and shareholder in Johnson & 
Higgins, an insurance brokerage 
firm." In 1997, Marsh & McLennan 
Companies (MMC) acquired all of 
the outstanding stock of Johnson & 
Higgins, including shares owned by 
Meathe. The stock purchase agree- 
ment between MMC, Meathe, and 
other shareholders included a 
noncompetition and nonsolicitation 
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provision (the 1997 NCA). Several 
years later, in December 2002, 
Meathe signed another agreement 
not to solicit MMC customers or 
employees in exchange for the right 
to exercise certain stock options (the 
2002 NCA). By the beginning of 
2003, Meathe was employed by 
MMC as managing director and 
head of the midwest region for a 
MMC subsidiary, Marsh USA. As 
such, Meathe was responsible for 
Marsh’s clients and employees in its 
midwest region.'® 

In January 2003, Meathe left his 
position with Marsh/MMC. Shortly 
thereafter, in February 2003, 
Meathe became president of Palmer 
& Cay, an insurance brokerage com- 
pany competing directly with 
Marsh. Around the same time, 
Meathe moved to Georgia. At some 
time after Meathe moved to Geor- 
gia, Meathe, and his new employer, 
Palmer & Cay, filed suit in the U.S. 
District Court in Georgia seeking to 
prevent MMC from enforcing either 
the 1997 NCA or the 2002 NCA. 
MMC counterclaimed arguing that 
Meathe had violated both agree- 
ments “in order to expand P&C’s 
business in the Midwest.”* Although 
both the 1997 and 2002 NCAs con- 
tained forum selection clauses des- 
ignating New York as the exclusive 
forum, the district court found that 
the parties waived this provision by 
litigating the merits of the claims, 
counterclaims, and defenses without 
challenging venue: “As a prelimi- 
nary matter, the parties have 
waived any ‘New York,’ contractu- 
ally forum-selected, venue rights 
they might hold. Plaintiffs did so by 
filing its case here; MMC did so by 
Answering, Counterclaiming and 
litigating the merits without chal- 
lenging venue.””” 

Thereafter the parties filed cross 
motions for judgment on the plead- 
ings. The district court issued a de- 
claratory judgment declaring both 
the NCAs “unenforceable within the 
State of Georgia” and entered an 
injunction prohibiting MMC from 
enforcing either agreement “against 
Meathe in Georgia.””! 

On appeal, MMC argued that the 
district court erred in reaching its 


legal conclusion that both the 1997 
and 2002 NCAs were unenforceable 
under Georgia law.’ On cross ap- 
peal P&C and Meathe argued that 
the district court erred in limiting 
the scope of both its declaratory 
judgment and injunction to the state 
of Georgia. The 11th Circuit panel 
initially framed the issue as follows: 
“We must determine whether the 
District Court correctly granted 
judgment on the pleadings and if so, 
whether it correctly curtailed the 
geographic scope of the declaratory 
judgment and injunctive relief to 
Georgia.” 

Initially, the 11th Circuit panel 
noted that under Georgia law an 
overbroad noncompete could be lim- 
ited or “blue penciled” by a court if 
ancillary to the sale of a business 
but could not be enforced to any ex- 
tent if ancillary to employment. Be- 
cause the 1997 noncompete impli- 
cated Meathe’s status as a 
shareholder of Johnson & Higgins 
rather than merely an employee of 
MMC, the court found factual issues 
precluded the district court from 
finding the agreement unenforce- 
able as a matter of law. However, 
because Meathe was merely an em- 
ployee at the time of the 2002 
noncompete, the panel reached a 
contrary decision and held that the 
district court had correctly deter- 
mined the 2002 noncompete was 
unenforceable as a matter of Geor- 
gia law.”* 

As to the cross-appeal, the court’s 
opinion acknowledges some uncer- 
tainty as to whether the district 
court actually did limit its ruling to 
Georgia in a lengthy footnote con- 
sidering but ultimately rejecting a 
judicial estoppel argument.” Dur- 
ing the pendancy of the 11th Circuit 
appeal, MMC was proceeding with 
parallel litigation in Michigan to 
enforce the 1997 and 2002 NCAs. 
Meathe and Palmer & Cay re- 
sponded by filing a motion to hold 
MMC in contempt. The district court 
denied the motion for contempt and 
“clarified” its intent to restrain 
MMC from bringing any further 
court actions “in Georgia to enforce 
its [moncompetition agreements] 
against Meathe” but it did not in- 


tend by its injunction “to restrain it 
[MMC] from enforcement actions 
elsewhere.” 

Having thus concluded that the 
district court had limited both its 
declaratory judgment and injunc- 
tion to Georgia, the 11th Circuit 
panel separately addressed the 
proper scope of those companion 
remedies. Addressing the injunction 
first, the court quickly sided with 
the district court and MMC, hold- 
ing that the prior panel decision in 
Keener II was dispositive and the 
district court was compelled to limit 
its injunction to Georgia. Likewise, 
and perhaps significantly, the court 
implicitly approved of the district 
court’s decision to refuse to interfere 
in the ongoing Michigan proceed- 
ings by way of Meathe’s motion for 
contempt.”° 

Next, however, the Palmer & Cay 
court turned its attention to what it 
viewed as the very different issue 
of the companion declaratory judg- 
ment.’ Despite an apparent identity 
of issues, the court dismisses Keener 
with respect to the proper scope of 
the declaratory judgment as quickly 
as it had followed it as defining the 
proper scope of an injunction.” 

The Palmer & Cay court declares 
Keener ITs dispositive rationale — 
that without more, Georgia’s public 
policy prohibition on enforcement of 
certain noncompetes must be lim- 
ited to Georgia — to be nothing more 
than “quotes . . . taken out of con- 
text” and inapplicable to a declara- 
tory judgment. Inexplicably, the 
panel does not suggest that Keener 
ITis merely analogous or persuasive 
when applied to the alternative rem- 
edy of a declaratory judgment: It 
affords Keener II no weight whatso- 
ever in the analysis despite an iden- 
tity of factual and legal underpin- 
nings.” This distinction between a 
declaratory judgment and an injunc- 
tion enforcing that judgment does 
not find support in precedent.” 

Moving then to the freshly cleared 
legal landscape governing the 
proper scope of the declaratory judg- 
ment, the panel relies on Semtek 
Int'l Inc. v. Lockheed Martin Corp., 
531 U.S. 497, 509 (2000), to guide 
its analysis. Semtek held, as a mat- 
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ter of federal common law, that a 
state court [Maryland] must look to 
the law of the state in which the ren- 
dering district court sits to deter- 
mine the preclusive effect of a prior 
judgment of a district court sitting 
in a diversity case. Palmer & Cay 
notes that although the claim/issue 
preclusion law of the former, render- 
ing jurisdiction applies, the decision 
is to be made by the enforcing court 
in the subsequent jurisdiction: 

[S]ince enforcing states ultimately de- 
cide the scope of its judgment, a render- 
ing state can “determine the extraterri- 
torial effect of its judgment ...only... 
indirectly by prescribing the effect of its 
judgments within the State... To vest the 
power of determining the extraterrito- 
rial effect of a State’s own .. . judgments 
in the State itself risks the very kind of 
parochial entrenchment on the interests 
of other States that it was the purpose 
of the Full Faith and Credit Clause and 
other provisions of Art. IV of the Con- 
stitution to prevent.” *! 


For this reason, Palmer & Cay 
recognizes that the rendering court 
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is not ordinarily called upon to pre- 
scribe the intended preclusive effect 
of its judgments. Neither Semtek, 
nor any other federal case cited by 
Palmer & Cay, addresses the ques- 
tion of what scope the rendering 
court should attempt to give its 
judgment. Nevertheless, instead of 
returning to Keener, or properly 
leaving the issue to an enforcing 
court (such as the acknowledged, 
parallel litigation in Michigan), the 
Palmer & Cay panel plows ahead 
and uproots the previously dis- 
counted decision of an intermediate 
Georgia court: Hostetler.** Based 
largely on Hostetler, Palmer & Cay 
holds that the district court erred 
in attempting to constrain the effect 
of its declaratory judgment to Geor- 
gia. Palmer & Cay does not say that 
the district court should adopt the 
“anywhere in the world” language 
rejected in Keener, only that it 
should not limit its judgment to 
Georgia. 


Cerniglia Follows Federal Law, 
Reconciles Keener and Hostetler, 
and Limits Palmer & Cay 

In Cerniglia, the Florida Supreme 
Court directly confronted the ques- 
tion of whether a noncompete agree- 
ment, contrary to Florida public 
policy, is unenforceable only in 
Florida as the intermediate appel- 
late court held, or in its entirety. The 
court concluded, much like Keener, 
that “Florida’s public policy and 
statutes cannot be applied to a for- 
eign contract to void its operation 
elsewhere. If performance, in 
Florida, of a foreign made contract 
is repugnant to our public policy it 
is unenforceable here, but not nec- 
essarily void or unenforceable in 
other jurisdictions.”* This distinc- 
tion is not unique to Florida but is 
based upon constitutional principles 
reflected in prior decisions of federal 
courts in Florida®* and of the US. 
Supreme Court.* 

Censistent with Cerniglia’s con- 
stitutional dichotomy, as the facts in 
Keener established only the minimal 
contacts with Georgia necessary to 
meet the “neither arbitrary nor con- 
stitutionally impermissible” stan- 
dard, Keener II limited its vindica- 
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tion of Georgia public policy to pro- 
hibiting enforcement of the 
noncompete only in Georgia. That is, 
enforcement in Georgia was against 
public policy but the existence of the 
contract (in Ohio) was not. Likewise, 
in Hostetler, where the facts estab- 
lished Georgia had a “materially 
greater interest,” Cerniglia, as well 
as Georgia’s lex loci contractus rule, 
justify a broader finding that the 
noncompete was not merely unen- 
forceable in Georgia, but was void 
when made in Georgia, and thus 
unenforceable anywhere. 

Does Palmer & Cay necessarily 
upset this dichotomy? There is rea- 
son to argue that the decision rec- 
ognizes, or at least does not conflict 
with, the Cerniglia analysis. First, 
Palmer & Cay recognized that a ren- 
dering court [presumably including 
one in Georgia] should not endeavor 
to determine the extraterritorial ef- 
fect of its own judgments. Second, 
the Palmer & Cay panel did not dis- 
approve of the district court’s refusal 
to interfere in MMC’s ongoing en- 
forcement efforts in Michigan, im- 
plicitly leaving that decision to the 
enforcing court in Michigan. Finally, 
Palmer & Cay did not direct the 
lower court to enter a new declara- 
tory judgment expressly extending 
its effect to courts outside Georgia, 
but only directed that the offending 
limitation to Georgia, be eliminated. 
Thus, Palmer & Cay could be read 
as merely holding that declaratory 
judgments ought not to include any 
jurisdictional prescriptions or pro- 
scriptions, properly leaving this task 
to enforcing courts under full faith 
and credit jurisprudence or federal 
common law. This interpretation ad- 
heres to precedents, constitutional 
mandates and a sense of relative 
balance among the interests of the 
relevant jurisdictions. 


Practical Responses to 
Palmer & Cay in Florida 

Unless and until a more definitive 
rule is laid down following Cerniglia 
or otherwise, Florida employers will 
want to take some practical steps 
before and after litigation com- 
mences to minimize the potential 
unpredictability engendered in the 
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Palmer & Cay apparent holding fa- 
voring fleeing forum shoppers. Em- 
ployees can more easily relocate if 
their former territories include 
states like Georgia, or if their job 
could be performed primarily by 
telephone or Internet from any 
state. A Florida employer with op- 
erations including or near Georgia 
should consider the likelihood of 
such relocations and draft its non- 
compete provisions with an eye to- 
ward enforceability in Georgia or 
other relevant jurisdictions. 

Employers should carefully exam- 
ine their contracts to make sure that 
they include useful forum selection, 
consent to jurisdiction, and choice 
of law provisions. Obviously MMC 
erred, in hindsight, in waiving venue 
and its New York forum selection 
clause. 

Employers often send “cease and 
desist” letters prior to an enforce- 
ment action. Now, prolonged letter 
writing may just incite a former 
employee to rush to the courthouse 
to obtain a declaratory judgment in 
a more favorable jurisdiction. Liti- 
gants must also balance the merits 
of a forum where jurisdiction is eas- 
ily obtained and where docket pres- 
sures allow a quick hearing on a 
temporary restraining order (TRO), 
against the importance of a forum 
applying favorable law. Employers 
may face multiple lawsuits, pro- 
gressing in different forums. Litiga- 
tion strategy must recognize that it 
is not the first court that enters a 
TRO or preliminary injunction, but 
the first to enter a final judgment 
that will have its judgment followed 
in other jurisdictions.*° Conse- 
quently, Florida employers may be 
compelled to aggressively resist de- 
claratory judgment actions in un- 
friendly forums until a final judg- 
ment can be obtained from a Florida 
court more willing to enforce 
noncompete agreements or at least 
apply the parties’ contractual choice 
of law provisions. Conversely, 
Florida employees and their new 
employers seeking to help a new 
employee avoid the enforcement of 
an NCA will quickly investigate 
whether a declaratory judgment 
may be pursued in multiple juris- 


dictions and whether a non-Florida 
jurisdiction is more hostile to the 
noncompete agreement at issue. 


' The facts are set forth in the 11th 
Circuit’s initial opinion (Keener I) 312 
F.3d 1236 (11th Cir. 2002). 

2 205 F. Supp. 2d 1374, 1378. 

3 Td. at 1379. 

* The term “public policy” has been de- 
scribed as a “very unruly horse, and 
when once you get astride it, you never 
know where it will carry you.” M&R In- 
vestments, Co., Inc., v. Hacker, 511 So. 
2d 1099, at n.1 (Fla. 5th D.C.A. 1987), 
quoting Story, et al., v. First National 
Bank and Trust Co., 115 Fla. 436, 156 
So. 101 (1934). 

5 Td. at 1382. 

§ 312 F. 3d 1236, 1241. 

7 528 S.E. 2d 84, 85, citing Allstate Ins. 
Co. v. Hague, 499 U.S. 302 (1981). 

5 528 S.E. 2d at 87-88. 

° 342 F. 3d 1262 at 1268 & n.2. 

10 Td. at 1268, citing Keener, 205 F.Supp 
2d at 1382. 

1 342 F. 3d at 1269. 

12 Id. at 1271. 

13 Hostetler v. Answerthink, Inc., 599 
S.E. 2d 271 (Ga. App. 2004). 

14 599 S.E. 2d 273-74. 

15 In like circumstances, a federal dis- 
trict court sitting in Georgia would be 
barred from enjoining an ongoing action 
in Florida. See Bennett v. Medtronic, Inc., 
285 F. 3d 801; 2002 U.S. App. LEXIS 
4996 (9th Cir. 2002)(anti-injunction act 
bars federal court from enjoining ongo- 
ing state court proceedings to enforce 
noncompete). 

16 599 S. E. 2d at 275. 

404 F. 3d 1297, 1299. 

18 Td. at 1300-1301. 

19 Td. at 1302. 

20 2003 WL 24096162 (S.D. Ga. Nov. 11, 
2003). 

"1 404 F. 3d at 1302. 

22 Although other issues, not identified 
in the opinions, apparently remained to 
be resolved, the district court granted 
MMC’s request to authorize an imme- 
diate, interlocutory appeal pursuant to 
R. Civ. P. 54(b). 

23 404 F. 3d at 1299. 

24 Td. at 1303-1307. The court remanded 
that portion of the district court’s deci- 
sien for development of a factual record 
and determination of whether Meathe’s 
1997 noncompete was enforceable, to 
some extent, as ancillary to the sale of 
the business, despite its facial over- 
breadth. Thus, the issue of whether 
MMC could prevent Meathe from com- 
peting, in Georgia or elsewhere, even 
under Georgia law, remained an open 
question. 

°5 Td. at 1307 & n. 16. 

6 Td. at 1309. 

27 The Declaratory Judgment Act 
§2201(a) provides: “(a) In a case of ac- 
tual controversy within its jurisdiction, 
..., any court of the United States, upon 
the filing of an appropriate pleading, 


may declare the rights and other legal 
relations of any interested party seek- 
ing such declaration, whether or not fur- 
ther relief is or could be sought. Any 
such declaration shall have the force and 
effect of a final judgment or decree and 
shall be reviewable as such.” 

8 404 F. 3d at 1309. 

RE 

30 Samuels v. Mackell, 401 U.S. 66 
(1971): (“Ordinarily a declaratory judg- 
ment will result in precisely the same 
interference with and disruption of state 
proceedings that the long-standing 
policy limiting injunctions was designed 
to avoid. . . . Secondly, even if the de- 
claratory judgment is not used as a ba- 
sis for actually issuing an injunction, the 
declaratory relief alone has virtually the 
same practical impact as a formal in- 
junction would.”) 

31 404 F. 3d at 1310, quoting Thomas v. 
Washington Gas Light Co., 448 U.S. 261, 
270 & 272 (1980). 

3 404 F. 3d at 1310. 

33 203 So.2d 1 (Fla 1967), citing Griffin 
v. Mc Coach, 313 U.S. 498 (1941); see also 
Harris v. Gonzalez, 789 So. 2d 405, 409 
(Fla. 4th D.C.A. 2001)(Although Florida 
cannot apply its public policy and stat- 
utes to a foreign contract to void its op- 
eration elsewhere, it can hold such a 
contract void or unenforceable in the 
state if said contract is repugnant to the 
public policy of the state.) Title & Trust 
Co. of Fla. v. Parker, 468 So.2d 520, 523 
(Fla. lst D.C.A. 1985)(“[A]ls a general 
rule, if the enforcement of a contract is 
contrary to the public policy of the fo- 
rum state, the contract need not be en- 
forced.”) 

34 Holderness v. Hamilton Fire Ins. Co. 
of New York, 54 F. Supp. 145 (S.D.Fla. 
1944)(When a contract right is obnox- 
ious to public policy of a state, courts 
thereof may withhold their aid in affir- 
mative enforcement of performance of 
contract in such state. They do not 
thereby deprive a party of such right, 
but simply remit him to forum wherein 
right is consistent with public policy). 

35 Griffin v. Me Coach, 313 U.S. 498 
(1941). 

36 See Hulcher Servs., Inc. v. R.d. 
Corman R.R. Co., 247 Ga. App. 486, 489, 
543 S.E.2d 461, 464 (Ga. Ct. App. 2000) 
(holding that not first injunction, but fi- 
nal adjudication of the merits is entitled 
to res judicata and collateral estoppel). 
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Addressing Environmental 
Permit Issues Prior to Closing 


here are five regional wa- 

ter management districts 

(WMDs) in Florida that, 

together with the Depart- 
ment of Environmental Protection 
(DEP), oversee the water resources 
of the state of Florida. Jurisdiction 
over water resources is granted to 
the WMDs and DEP in FS. Ch. 373, 
and WMD jurisdiction is divided on 
a watershed perspective.' Pursuant 
to the authority in Part IV of FS. 
Ch. 373, the five WMDs issued rules 
in Title 40 of the Florida Adminis- 
trative Code pertaining to environ- 
mental resource permits (ERP) for 
activities in, on, or over wetlands 
or other surface waters and the 
management and storage of surface 
waters. Fla. Admin. Code R. 40E- 
4.011.° Prior to October 1995, the 
permits issued pursuant to Title 40 
of the Florida Administrative Code 
were referred to as surface water 
management (SWM) or manage- 
ment and storage of surface water 
(MSSW) permits. The term surface 
water is very broad and means wa- 
ter upon the surface of the earth 
whether contained in bounds cre- 
ated naturally or artificially or dif- 
fused. F.S. §373.019(16) (2005). 
Therefore, most properties in 
Florida either have an existing 
ERP, SWM, or MSSW permit or re- 
quire an ERP. * 

ASWM system may consist of 
lakes, swales, culverts, canals, 
pipes, ditches, other works, or even 
streets. The SWM system includes 
areas of dredging or filling. Some 
SWM systems require affirmative 
acts of operation such as the run- 
ning of pump stations or the open- 
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The new property 
owner should address 
transfer issues in 
order to avoid liability 
for passively operating 
the property’s surface 
water management 
system without 
a permit. 


ing and closing of gates that con- 
trol the discharge of water. But in 
the majority of cases, the operation 
of the SWM system does not require 
an affirmative act. For example, af- 
ter a rainfall, water may flow by 
gravity into a lake system or onto 
swales. Even though no affirmative 
act is required for operation of the 
SWM system, a permit is still gen- 
erally required from a WMD or DEP 
pursuant to their authority in FS. 
Ch. 373. The jurisdiction of the 
WMDs and DEP is therefore very 
broad. 

Pursuant to F.S. Subsection 
373.416(2), permits for operation 
and maintenance are permanent 
and are not affected by the sale or 
conveyance of the system provided 
the owner in whose name the per- 
mit was granted notifies the WMD 
or DEP of a change of ownership 
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within 30 days of the transfer. It is 
important therefore that prior to 
closing on a purchase of property, 
an investigation be made to deter- 
mine if the property has an ERP, 
SWM, or MSSW permit. Attention 
to environmental permit transfer 
issues prior to closing will facilitate 
site development and prevent many 
future problems. Unaddressed per- 
mit transfer issues typically become 
complicated after a closing. The 
problems are even greater if the 
parcel is conveyed to more than one 
purchaser, or the entire parcel is not 
conveyed. Prior to closing, parties 
are generally willing to work to- 
gether to resolve permitting issues. 
The same incentive does not neces- 
sarily exist after the closing has 
occurred. 


Determining if Property 
Has a Permit 

In the South Florida Water Man- 
agement District (SFWMD), a no- 
tice of permit is filed in the public 
records of the county in which the 
property is located providing noti- 
fication of the existence of ERP and 
SWM permits for property in excess 
of 100 acres, having one or more 
acres of wetland impacts or more 
than nine boat slips. Fla. Admin. 
Code R. 40E-4.101(2). The SFWMD 
is in the process of rulemaking to 
extend the public notification to 
additional permits. This notice does 
not operate as an encumbrance on 
the property, but instead provides 
notification that the SFWMD 
should be contacted to determine 
the conditions of the permit. This 
notification provision has existed 


only since August 2003. Conse- 
quently, the SFWMD should be con- 
tacted to determine if the property 
received a permit prior to 2003 or 
for smaller projects. The other 
WMDs do not have similar public 
notice requirements. Consequently, 
they must be contacted to determine 
the status or existence of permits. 


Permit Transfer Requirements 

While WMD permit transfer rules 
are important, they are not burden- 
some. The permittee must notify the 
WMD in writing within 30 days of 
the transfer of any interest or con- 
trol of permitted property. The noti- 
fication itself does not operate to 
transfer the permit. Fla. Admin. 
Code R. 40B-4.1130, 40C-1.612, 
40C-4.351, 40D-4.351, and 40E- 
1.6105. While notification is not re- 
quired until after the property 
transfer occurs, the more prudent 
course is to address the transfer is- 
sues prior to closing. 

Transfer of the permit requires a 
written statement from the pro- 
posed new property owner stating 
that the new owner has received a 
copy of the permit and an acknowl- 
edgment by the new owner that the 
new owner accepts responsibility for 
compliance with the permit’s terms 
and conditions. The WMD approves 
the permit transfer unless the pro- 
posed transferee fails to provide rea- 
sonable assurances that the condi- 
tions of the permit will be met. This 
is not a burdensome review for the 
transferee. The WMD determination 
is limited to a review of the ability 
of the new permittee to comply with 
the conditions of the existing per- 
mit. For example, in order to dem- 
onstrate that it has the legal abil- 
ity to operate the SWM systems, the 
proposed transferee must own or 
have an easement over all the fa- 
cilities proposed for transfer. The 
WMD may not review the adequacy 
of the existing permit conditions. 
Fla. Admin. Code R. 40E-1.6107(2), 
and Rule 7.3.1, St. Johns River Wa- 
ter Management District 
(SJRWMD), Management and Stor- 
age of Surface Waters (MSSW) 
(Applicant’s Handbook).° 

In the SFWMD, until the permit 


transfer is approved, the original 
permittee remains liable for compli- 
ance with the permit, even if the 
original permittee no longer owns 
or controls the land. Fla. Admin. 
Code R. 40E-1.6107(4) and 40E- 
4.351. Therefore, it is in the best 
interest of the original owner/per- 
mittee to address permit transfer 
issues prior to the conveyance of the 
real property in order to avoid con- 
tinued liability for the proper opera- 
tion and maintenance of the SWM 
system. 

The SJRWMD rules provide that 
until the permit transfer is ap- 
proved, the permittee and any other 
person constructing, operating, or 
maintaining the permitted facility 
shall be liable for permit compli- 
ance. Fla. Admin. Code R. 40C- 
1.612. Therefore, until the permit 
transfer is approved in the 
SJRWMD, not only will the original 
permittee be liable for the proper 
operation and maintenance of the 
SWM system, but also the new 
owner, contractor, or operating en- 
tity. The Southwest Florida Water 
Management District (SWFWMD) 
rules provide that the permittee re- 
mains liable for corrective actions 
required as a result of violations 
occurring prior to the sale, convey- 
ance, or other transfer of the prop- 
erty. Fla. Admin. Code R. 40D- 
4.351(1)(c). 


Transfer of the Permit 

The operating entity for the SWM 
system in many residential devel- 
opments will ultimately be a 
homeowners’ or property owners’ 
association (HOA).° Disputes are 
common between HOAs and devel- 
opers regarding the transfer of the 
permit from the developer to the 
HOA. Such disputes are reduced if 
the time frames specified in WMD 
rules are followed and the permit is 
transferred when the HOA takes 
control of the association from the 
developer. 

A registered engineer should cer- 
tify the project within 30 days of the 
completion of construction. The cer- 
tification should be done prior to 
transferring the permit to the HOA. 
The engineer’s certification ac- 


knowledges that the system was 
constructed in substantial conform- 
ance with the plans and specifica- 
tions approved by the WMD. Rule 
10.1, SFWMD Basis of Review for 
Environmental Resource Permits 
(B.O.R.); Fla. Admin. Code R. 40C- 
42.028. It is important that the cer- 
tification be done at the conclu- 
sion of construction. If a delay occurs 
in certification, maintenance issues 
may develop. For example, side 
slopes in surface water manage- 
ment lakes may erode and become 
steep. It is necessary that mainte- 
nance issues be addressed before 
the system can be certified and the 
permit transferred. 


Conversion of Permit from 
Construction to Operating Phase 

A critical prerequisite to conver- 
sion to the operation phase is the 
designation of a responsible operat- 
ing entity to operate and maintain 
the system. The entity must have 
sufficient legal control over all wa- 
ter management facilities autho- 
rized in the permit.’ Fla. Admin. 
Code R. 40E-4.361(3) and Rule 7.1.1, 
SJRWMD Applicant’s Handbook for 
Management and Storage of Surface 
Waters. If the operating entity dif- 
fers from the original permittee, 
then the permit transfer rules dis- 
cussed above must also be complied 
with. 

Within 30 days of the completion 
of construction of the surface water 
management system, water man- 
agement system rules require the 
permittee to submit a signed and 
sealed certification from a regis- 
tered professional indicating that 
the system has been constructed in 
substantial conformance with the 
permit and that the system is ready 
for inspection by the WMD.° Fla. 
Admin. Code R. 40E-4.361(2) and 
Rule 10, SFWMD B.O.R. It is not 
necessary that the entire project be 
complete before certification, just 
the SWM system. Consequently, 
many developers complete and cer- 
tify the SWM system and then 
transfer the permit to the HOA, 
while the developer is still in con- 
trol of the association. Conversion 
of the permit to the operating phase 
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while the developer maintains con- 
trol allows the developer to handle 
all issues while it has control of the 
system, thereby avoiding the poten- 
tial for disputes with the HOA. The 
HOA also benefits when it takes over 
control of the association and respon- 
sibility under the association docu- 
ments for operating and maintaining 
the SWM system because it receives 
a system that has been certified as 
being in compliance with the permit. 


Conveyance of a Parcel to 
Multiple Owners or of a 
Portion of the Parcel 

The transfer of a permit is com- 
plicated if the parcel is conveyed to 
multiple owners or only a portion of 
the parcel is conveyed. If the trans- 
ferred parcel has an integrated 
SWM system which serves the en- 
tire original parcel, the new owners 
have three options. First, the permit 
can be transferred to all the new 
owners as joint permittees. Second, 
an easement for the SWM system 
may be conveyed to a property own- 
ers’ association or master associa- 
tion in which all new owners are 
members. Third, separate permits 
may be obtained. 

¢ Joint Permittees — If the new 
owners elect to become joint permit- 
tees, each owner must agree to be 
bound by the conditions of the per- 
mit. The new owner must exchange 
cross easements for drainage, when 
applicable. In the event that one 
new permittee fails to maintain its 
portion of the SWM, other permit- 
tees must have the ability to enter 
the other permittees’ property and 
maintain the system. This can be 
accomplished through cross ease- 


ments for ingress and egress to land 
containing the SWM system. 

e Property Owners’ or Master As- 
sociation — The new owners may 
elect to form a master association 
to operate the SWM system. This 
requires each of the new owners to 
transfer an interest in the underly- 
ing property to the association. This 
can be accomplished by transferring 
title of the underlying property or 
granting an easement over property 
containing the SWM system to the 
association. Fla. Admin. Code R. 
40E-4.101. 

As a condition precedent to the 
use of an association, the associa- 
tion requirements set forth by the 
WMDs must be complied with. Rule 
9.2.3, SFWMD B.O.R., contains the 
general requirements for projects 
within the jurisdiction of the 
SFWMD.° WMD rules also set forth 
specific requirements which must be 
included in the declaration of pro- 
tective covenants, deed restrictions, 
declaration of condominium, or 
other recorded document which sets 
forth the association’s rules and 
regulations." 

¢ Separate Permits — In order for 
each purchaser to obtain new sepa- 
rate permits, it will be necessary for 
the purchasers to work together to 
accommodate the dependent aspects 
of the SWM system. For example, if 
a parcel owned by one new owner 
flows across the portion of the prop- 
erty of another owner, then a drain- 
age easement may be necessary. 
Easement issues should be ad- 
dressed prior to closing, when the 
serviant owner may have an incen- 
tive to accommodate the drainage 
easement. In the SJRWMD, if the SWM 


system is not totally independent, the 
new owners become jointly and sever- 
ally liable for the entire system. 


Consequences of Failure to 
Timely Transfer Permits 

A property owner who fails to 
transfer the permit remains liable 
for compliance with the require- 
ments of the permit, even though he 
or she no longer owns or controls the 
land or the permitted SWM system. 
Fla. Admin. Code R. 40C-1.612(5), 
40E-1.6107(4), and 40E-4.351. 
Therefore, if an enforcement action 
is initiated by the WMD for viola- 
tion of a permit condition, the origi- 
nal owner will be named in the ac- 
tion. Penalties and costs will 
normally be assessed against the 
original owner, since under WMD 
rules the original owner is still re- 
sponsible for permit compliance. 

When a developer fails to trans- 
fer the permit to an HOA at the time 
the property containing the SWM 
system is transferred to the associa- 
tion, additional problems arise. Over 
time, normal wear and tear on the 
system will occur. One common 
problem is the erosion of lake side 
slopes. While the lake side slopes 
may have satisfied rule and permit 
specifications when built, the 
project cannot be certified until the 
erosion is addressed. 

The HOA will be reluctant to ac- 
cept the permit for the SWM system 
until all maintenance issues are 
addressed, even though it may have 
been in control of the system and 
responsible for maintenance during 
the time period when the mainte- 
nance issues arose. An original de- 
veloper which is no longer in con- 
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trol of the property containing the 
SWM system, may find it very diffi- 
cult to address maintenance issues. 
For example, if lake side slope ero- 
sion occurs behind residences, the 
residential owners may object to 
work which would restore the slopes 
to a condition which would satisfy 
permit and rule requirements. 


Liability of the New Owner 

A new owner who has purchased 
property but has not accepted the 
permit is not without exposure. 
WMD rules are violated if an owner 
operates the SWM system without 
a permit. Pursuant to Rules 40C- 
4.041 and 40E-4.041 of the Florida 
Administrative Code, it is unlawful 
to operate a SWM system without 
first having obtained a permit from 
the WMD. 

Operation of a SWM system does 
not always require affirmative ac- 
tion by the new owner. The flow of 
rainwater into storm water manage- 
ment ponds is considered operation 
of a SWM system. Consequently, 
enforcement action may be insti- 
tuted against the new owner for op- 
erating a system without a permit. 
The enforcement action may include 
penalties and costs pursuant to FS. 
§373.129 (2005). It is in the best in- 
terest of both the original and new 
property owners to address permit 
transfer issues prior to or at the 
time of closing. 


Conclusion 

It is important to address permit 
transfer issues prior to closing, or 
at closing, in order to avoid a multi- 
tude of future problems. It is advan- 
tageous to the original permittee to 
finalize the transfer in order to 
avoid continued liability for prop- 
erty it no longer controls. It is ad- 
vantageous to the new property 
owner to address permit transfer 
issues in order to avoid liability for 
passively operating the property’s 
surface water management system 
without a permit. O 


1 The division of responsibility be- 
tween the WMDs and DEP is set forth 
in the Operating Agreement Concern- 
ing Regulation under Part IV, Fia. Star. 
Ch. 373 and Aquaculture General Per- 


mits under FLA. Star. §403.814 effective 
December 1998. This agreement is in- 
corporated by reference into the Florida 
Administrative Code at ApMIN. 
Cope R. 40C-4.091; 40D-4.091; and 40E- 
4.091. 

2 Rules of the WMDs are found in 
Titles 40A through 40E of the Florida 
Administrative Code. The Northwest 
Florida Water Management District 
(NWFWMD) was not required to imme- 
diately adopt the ERP program because 
of limitations on its ad valorem tax base. 
Because of these financial circum- 
stances, NWFWMD entered into an 
agreement under which DEP regulates 
the majority of the surface waters and 
wetlands in that jurisdiction. 

3 Exemptions from permitting are set 
forth in ApMIn. Cope R. 40B-4.1070; 
40C-4.051; 40D-4.051; and 40E-4.051. 

4 Asurface water management system 
is defined as a “stormwater management 
system, dam, impoundment, reservoir, 
appurtenant work or works, or any com- 
bination thereof. The terms ‘surface 
water management system’ or ‘system’ 
includes areas of dredging or filling as 
defined by Fia. Star. §373.403(13) and 
(14), respectively.” Fia. Apmin. Cope R. 
40E-4.021(33). The term stormwater 
management system is defined as “a 
system which is designed and con- 
structed or implemented to control dis- 
charges which are necessitated by rain- 
fall events, incorporating methods to 
collect, convey, store, absorb, inhibit, 
treat, use, or reuse water to prevent or 
reduce flooding, overdrainage, environ- 
mental degradation, and water pollution 
or otherwise affect the quantity and 
quality of discharges from the system.” 
Fa. Stat. §373.403(10)(2005). 

5 The Southwest Florida Water Man- 
agement District has stricter require- 
ments that in order to transfer an ERP 
or SWM permit for operation and main- 
tenance, the land use must remain the 
same. 

® Other acceptable operating entities 
are local governmental units; Municipal 
Service Taxing Units; 298 Water Con- 
trol Districts; Fia. Star. Ch. 190, Com- 
munity Development Districts; and Fa. 
Strat. Ch. 170, Special Assessment Dis- 
tricts. Rule 7.1.1 SSRWMD MSSW 
Handbook; Rule 9.1, SFWMD B.O.R. 

7 In the SFWMD, operating entities 
must meet the requirements of §9, 
SFWMD B.O.R. 

8 Certification must include a certifi- 
cation that the system has been con- 
structed substantially in conformance 
with the permitted plans and specifica- 
tions; a certification that deviations from 
the permitted plans and specifications 
will not prevent the system from func- 
tioning in compliance with rule require- 
ments (FLA. ADMIN. CopE R. 40C-42.028); 
“as built” drawings for any deviations 
or changes made during construction 
ApMin. R. 40E-4.361); and a 
certification that required mitigation is 
complete (Rule 10.3, SFWMD B.O.R.). 

® If the permit is transferred to a mas- 


ter association or property owners’ as- 
sociation, the association must have the 
power to: (a) own and convey property; 
(b) operate and maintain common prop- 
erty, specifically property containing the 
surface water management system; (c) 
establish rules and regulations; (d) as- 
sess members and enforce assessments; 
(e) sue and be sued; (f) contract for ser- 
vices; (g) all the homeowners, lot own- 
ers, property owners, or unit owners 
must be members of the association; and 
(h) the association shall exist in perpe- 
tuity; however, if the association is dis- 
solved, the articles of incorporation must 
provide that the property consisting of 
the surface water management system 
and the right of access to the property 
containing the surface water manage- 
ment system shall be conveyed to an ap- 
propriate agency of local government. If 
it is not accepted, then the surface wa- 
ter management system must be dedi- 
cated to a similar nonprofit corporation. 
1 Rule 9.2.4, SFWMD B.O.R., also re- 
quires that the documents include rules 
and regulations stating: (a) it is the re- 
sponsibility of the association to oper- 
ate and maintain the surface water 
management system; (b) the surface 
water management system is owned by 
the association or described therein as 
common property; (c) that there be a 
method of assessing and collecting the 
assessment for operation and mainte- 
nance of the surface water management 
system; (d) any proposed amendment to 
the association’s documents, which 
would affect the surface water manage- 
ment system must be submitted to the 
district for a determination of whether 
the amendment necessitates a modifi- 
catien of the permit; (e) the rules and 
regulations be in effect for at least 25 
years with automatic renewal periods 
thereafter; and (f) if wetland mitigation 
monitoring will be required and the op- 
erational entity will be responsible to 
carry out this obligation, the rules and 
regulations shall state that it will be the 
association’s responsibility to complete 
the task successfully, including meeting 
all conditions associated with mitigation 
maintenance, and monitoring. 


Susan Roeder Martin is a senior 
specialist attorney with the South 
Florida Water Management District. 
Prior to joining the SFWMD, she was an 
attorney and congressional lobbyist / gov- 
ernment affairs representative with 
Florida Power & Light Company. Ms. 
Martin graduated from the University 
of Florida College of Law, with honors, 
in 1983 and received her Bachelors of 
Science degree from Florida Atlantic 
University. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section, Robert D. Fingar, chair, and 
Martha M. Collins, editor. 
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EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Have you ever wished = you 
could sit down and talk in 
complete confidence with some- 
one about your law practice— 
someone whose drinking or drug 
problem may have been worse 
than yours; someone who can 
tell you what drinking/use of 
drugs did to his or her practice, 
family, and health? Or maybe 
just someone to listen with an 
understanding heart rather than 
with judgment and condemna- 
tion? 


Have you ever thought whata 
relief it would be, without any cost 
whatsoever, to be able to talk 
frankly with just such a person—a 
person who is solving problems 
just like yours and is living happily 
and usefully? 


Now you can. Call the Florida 
Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess : oO nal 


(All Disciplines) 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


Bill Hager, President cai 561-995-7429 


Former Insurance Commissioner F 
Former Property Casualty CEO ull background at: 


www.expertinsurancewitness.com 


FORENSIC & INVESTIGATIVE ACCOUNTANTS 
LITIGATION SUPPORT & ADVISORY SERVICES 


Claims for Damages and Lost Profits - Contract Disputes 
Economic Crimes - Stockholder Derivative Actions 
Bankruptcies & Reorganizations 
Frauds, Defalcations & Financial Irregularities 
Expert Testimony 


Serving individuals, law firms, corporations and government agencies 
nationwide. 


Michael A. DeCarlo, Jr. CPA THE DECARLO GROUP, LLC 
1401 Brickell Avenue #920, Miami, FL 33131 (305) 373-3800 


Services to reduce healthcare liens and Subrogation claims 
for the Plaintiff’sTrial Bar 
ERISA Plans 
, © Personal Health Insurance Policies 
- \ * State and federal clone health plans 
* Medicare/Medicai 
HMOs 
* Hospital liens 
* Champus 
¢ Provider balance billing disputes 
WADE YEAKLE P.A. www.wadeyeakie.com 
Tort & insurance practice since 1967 Phone: (727) 896-1230 
Healthcare specialization since 1990 Fax: (727) 823-8043 
540 4" Street North Cell: (727) 643-9695 
St. Petersburg, FL 33701-2302 Email: Info@wadeyeakle.com 


A. 
; 


CLIENTS NOT PAYING? 


Coliections Specialist For Florida 
Law Firms Since 1972 


¢ Dignified & Professional 

* No Upfront Costs 

* Quick, Proven Results 

¢ Send One Account or 10,000 
medical expert testimony in medical malpractice, personal injury & disability claims ache wc orney References 


Call now for a free, no 
obligation consultation. 


Abrams, Farrell, Wagner 
& Associates, Inc. 


1-800-495-8258 


Basic Construction Law Basic Labor & Employment 


(#0328) (#0327) 


Orlando, December 1 Jacksonville, December 1 
Ivanhoe Plaza Downtown #071 Omni Hotel #154 


St. Petersburg, December 1 
Fort Lauderdale, December 2 rs pos 
: ; Bar Association #263 
Marriott Marina #223 


West Palm Beach, December 7 


Fort Myers, December 2 Palm Beach County Bar Association #232 


#97 
Miami, December 8 


Jacksonville, December 2 JW Marriott #190 


Omni Hotel #154 Sarasota, December 8 


St. Petersburg, December 2 Hyatt Hotel #042 


Bar Association #263 Tallahassee, December 8 


The Florida Bar Annex Room 114 #054 
Pensacola, December 7 
Escambia/Santa Rosa Bar Association #040 Tampa, December 8 


Marriott Waterside #021 
Sarasota, December 09 


Pensacola, December 14 
Hyatt Hotel #042 Escambia/Santa Rosa Bar Association #040 
* 
How to Draft Trusts in 2005: 
West Palm Beach, December 16 Yes, You Still Have A Job 
Palm Beach County Bar Association #232 (#0323) 


Tallahassee, December 09 
The Florida Bar Annex Room 114 #054 


ee Fort Myers, December 1 
Quality Hotel #271 
Criminal Law Section - Advanced Evidence 


(#0350) 


Sarasota, December 2 
4? 
Hyatt Regency Downtown #024 


West Palm Beach, December 1 
Palm Beach County Bar Association #232 


Tallahassee, December 2 
The Florida Bar Annex Room 114 #054 


Pensacola, December 8 
Escambia/Santa Rosa Bar Association #040 


_ For registration information, see www.FloridaBar.org or call 
Registrations at 850/561-5831. On-site registration 
check only. Please verify program availability with 
‘CLE Registrations before making plans to attend. © 
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No Merit - No Charge (subject toterms) 
| ____with in depth medical testimony of physical damages caused by pain, 
| : 
| 
| 
| 


& Associates 


Gilsbar 


Abrams, Farrell, Wagner 75 


Advanced Insurance 21 


Blumberg Excelsior 15 
Corporate Creations 7 
DeCarlo Group 74 
East Bay Mortgage 17 
Empire Corporate 5 
FastCase 33 


Florida Lawyers Mutual Cover 3 
Florida Trend 


Government Liaison 74 
Great American Ins. 47 


Harvey E. Morse, P.A. 45 
Insurance Metrics 74 
Int’] Genealogical 35 
Kerr & Associates 73 


LexisNexis Cover 2, 11, 25 
Marcia Lippincott 13 
Med Witness 75 


Mergent Investor 51 

Professional Safety 74 

QLTT International 27 

Quinnipiac University 37 

Rainmaking 46 

Ricci, Leopold 1 

Wachovia Bank 3 
West 41, Cover 4 

Wade Yeakle 74 


After three years of working here | think | finally know what I’m doing. 
Now if | could only figure out why I’m doing it. 
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~ 

“TTT 

as $ : Not guilty. Does that mean | don’t have to pay my attorney? 

TT \ 7 

: 4 4 \ \ / / 

: | | 

ee Your honor, the evidence speaks for itself. 

28 


Gain the StatutesPlus advantage: Visit west.thomson.com/w stlaw/statutesplus or call 1-800-762-5272 today. 


THOMSON 


WEST 


© 2005 West, a Tromson business L-311400/2-05 
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